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FEDERAL SECTOR NEGOTIABILITY
BY
MICHAEL L. COLOPY




. I. INTRODUCTION

This article will examine the negotiability of labor-
management issues under the Civil Service Reform Act of 1978
(hereinafter the Act).1” A brief examination will be made of
federal sector negotiability prior to codification of federal
collective bargaining in the Act. The relevant statutory provisions
governing negotiability will be set forth and surveyed. The
decisions and policies of the Federal Labor Relations Authority
(hereinafter the Authority) and court decisions will be examined.
This paper will examine the tests that the Authority utilizes to
determine whether a proposal is negotiable and whether these tests
provide meaningful guidance to federal agencies and the exclusive
representatives of federal employees. Several specific subject areas
will be examined to provide the reader with insights into how
negotiability issues are decided. 1. 1s beyond the scope of this
paper to examine how the failure to negutiate in good faith may

constitute an unfair labor practice under the Act.%. (SDUfMT

-~
S

I1. NEGOTIABILITY IN THE FEDERAL SECTOR PRIOR TO THE ACT

In January, 1962, President John Kennedy issued Executive Order

1, Pub. L. No. 95-454, 92 Stat. 1191.
2, 5 0U.5.C. Sec. 7116(a)(5) (1982).

R ENNA_——
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10,988, Emplovee-Management Cooperation in the Federal Service.?

The Order established policies for labor-management relations in the
federal government. Employees were permitted to join employee
organizations4 and to negotiate with federal agencies cn limited
subjects.5 Deficiencies in labor-management were recognized and in

August, 1969, President Richard Nixon issued Executive Order 11,491,

Labor-Management Relations in the Federal Service.® The scope of

negotiations was expanded to include negotiations over "personnel
policies and practices and matters affecting working conditions"? and
specifically provided that "appropriate arrangements” could be made
for employees adversely affected by work force realignment or
technological change.? H-owever, the scope of negotiations was not
unlimited as management retained certain rights which were not subject
to negotiations and collective bargaining agreements could not
contravene existing laws or regulations issued by appropriate
authorities.® The Federal Labor Relations Council (FLRC), composed of
the Chairman of the Civil Service Commission, the Secretary of Labor,
and the Director of the Office of Management and Budget, was given

responsibility to administer and interpret the Executive Order

3. Executive Order No. 10,988, 3 C.F.R. 521 (1959-1963 Comp.).
4, ]JId., Sec. 1l{(a).

5. 1d., Sec. 6(b).

€. Exec. Order 11,491, 34 F.R. 17,605, 29 October 1969.

7. 1Id., Sec. 1lla.

8., Id., at Sec. 11b.

8, Id., at Sec 12.
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including hearing negotiability appeals.1¢ Many held the view that
the FLRC was too pro-management and overly restricted the scope of

bargaining.l1

II1I. CODIFICATION OF FEDERAL LABOR-MANAGEMENT RELATIONS

In October, 1978, the Civil Service Reform Act was passed.
Title VII of the Act is titled "Labor-Management And Employee
Relations" and governs labor relations in the federal sector.12
Congress found that the statutory protection of tl.e right of employees
to organize and bargain collectively is in the public interest and
contributes to the effective conduct of government.12 Congress also
stated that federal labor-management relations must be conducted in a
manner so as to permit the "effective and efficient" operation of
government .14

Employees are statutorily permitted to join labor organizations
and bargain collectively over "conditions of employment” except as
otherwise provided in Title VII.15 Conditions of employment are
defined in the Act as:

[Pjersonnel policies, practices, and matters, whether established

10, Jd., at Sec. 4

11, 124 Cong. Rec. 29,187 (1978) (statement of Congressman
Clay).

12, 5 U.S.C. Sec 7101, et seq. (1982 & Supp V 1987).
13, 5 U.S.C. Sec. 7101(a)(1) (1982).

14, 5 U.8.C. Sec 7101(b) (1982).

1s, 5 U.S5.C. Sec. 7102 (1982).
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by rule, regulation, or otherwise, affecting working conditions,
except that such term does not include policies, practices, and
matters-

(A) relating to political activities prohibited under subchapter
73 of this title;

(B) relating to classification of any position;

(C) to the extent such matters are specifically provided for by
Federal statute.l6

Further restrictions on the scope of bargaining are contained in
the statute under the management rights provision.17 As the majority
of this paper examines the meaning of this provision it is set forth
in its entirety:

(a) Subject to subsection (b) of this section nothing in
this chapter shall affect the authority of any management
official of any agency-
(1) to determine the mission, budget, organization,
number of employees, and internal security practices
of the agency: and
(2)in accordance with applicable laws-
(A) to hire, assign, direct, layoff, and retain
employees in the agency, or to suspend, remove,
reduce in grade or pay, or take other disciplinary
action against such employees:
(B) to assign work, to make determinations with
respect to contracting out, and to determine the
personnel by which agency operations shall be
conducted: .
(C) with respect to filling positions, to make
selections from appointments from-
(i) among properly ranked and certified
candidates for promotion; or
(ii) any other appropriate source; and
(D) to take whatever actions may be necessary
to carry out the agency mission during emergencies.
(b) Nothing in this section shall preclude any agency
and any labor organization from negotiating-
(1) at the election of the agency, on the numbers,
types and grades of employees or positions assigned
to any organizational subdivision, work project,

16, 5 U.S.C. Sec 7103(a)(14) (1982); See Section VI jnfra for a
discussion concerning conditions of employment.

17, 5 U.S.C. Sec. 7106 (1982).
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or tour of duty, or on the technology, methods,
and means of performing work;

(2) procedures which management officials of the

agency will observe in exercising any authority under
this section; or

(3) appropriate arrangements for employees adversely
affected by the exercise of any authority under this
section by such management officials.18
Further restrictions are placed upon the scope of bargaining
as the duty to bargain does not extend to any matter inconsistent
with a Government-wide regulation or an agency rule or regulation if
the Authority has determined that a compelling need exists for the
agency rule or regulation.1®
In addition to the scope of bargaining being different from the
private sector, further differences are also incorporated in the
statute. In the private sector, if a subject matter is negotiable
it is left to the parties to come to an agreement and the terms of
an agreement cannot be determined by a third party without the
consent of the parties.2¢ However, under the Act if a subject is
determined to be negotiable and the parties are unable to reach
agreement and impasse occurs, the issue can be taken to the Federal
Services Impasse Panel which has the authority to determine the
substance of the agreement between the parties.21 An agency head

retains the right to review provisions of a collective bargaining

18, I4.
18, 5 U.S.C. Sec. 7117(a) (1982).

20, 29 U.S5.C. Sec. 158(d); Sec. 8(d) of the National Labor
Relations Act (1982 & Supp V 1987).

21, 5 U.S.C. Sec. T119 (1982).
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agreement imposed by the Federal Services Impasse Panel22 or a single
member of the panel sitting as its designee2? and to reject those
she determines are contrary to law, rule, or regulation.
Agreements below agency level are subject to review by the agency
head to insure that it complies with law, rule, and regulation. If
the agency head determines that the agreement violates one of these
areas the agency head has authority to disapprove this portion of
the agreement reached between the parties.24

Pursuant to the Act the Federal Labor Relations Authority was
established to provide policy and guidance in federal labor-
management relations.25 The Authority is patterned after the
National Labor Relations Board.28 Courts have used this to apply
private sector case law to certain issues arising under the Act.27

Unlike its predecessor, the Federal Labor Relations Council, the

22, JIpnterpretatio nd Guidance as 0-PS-28, 15 F.L.R.A.
584 (1984).

23, Department of Def D dents School nd
;;gln;a v. Feder l Labo; Bglgtlogg th;; z 852 F 2d 779 (4th Cir.

1988) ;ngg De

Fet‘o chers. ~CIQ, 27
F.L.R.A. 6586 (1987); Panama Canal Commission v. Federal Labor
Relations Authority, 867 F.2d 905 (5th Cir. 1989).

24, 5 U.S.C. Sec. 7115(c) (1982).
25, 5 U.S.C. Sec 7105(a) (1982).

286, Senate Report No. 95-969, 95th Cong., 2d Sess. 102,
reprinted in 1978 U.S. Code Cong. & Ad. News, 2819, 2824, 2828.:
House Representatives Report No. 95-1403, 95th Cong., 2d Sess. 41-42
(1978).

27 . Turgeon v. FLRA, 677 F.2d 937 (D.C. Cir. 1982) (holding that
the Authority had unreviewable discretion when deciding whether or
not to issue an unfair labor complaint).
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Authority is an impartial bipartisan body consisting of three
members.28

The Authority is responsible for resolving the negotiability of
proposals.2® A finding of negotiability by the Authority does not
mean that the Agency must accept the proposal in question, but only
that the agency must enter negotiations on the issue involved and
that nothing in law, rule, or regulation would prevent the parties
from agreeing to the clause in issue.

The Act provides that negotiability appeals will be heard in an
expedited procedure and the Authority is required to provide the
agency and the exclusive representative a written decision on the
allegations supported by specific reasons at the earliest possible
time.30 Despite this clear emphasis placed upon swift resolution of
negotiability disputes the Authority has not always been able to
render negotiability decisions as quickly as many would like. The
Authority rejected an amendment to its regulations which would
require negotiability decisions to be made within sixty days while
reaffirming its goal of rendering all negotiability appeals within
six months of receipt.2l A petition for a writ of mandamus to compel
the Authority to issue all negotiability opinions within six months

of filing was denied as the court found nothing in the Act which

286, 5 U.S.C. Sec. 7104(a) (1982).
28, 5 U.S5.C. Sec. 7117 (1982).
30, 5 U.S.C. Sec. 7117(c)(5) (1982).

31. Decision on Petition for Amendment of Rules, 23 F.L.R.A.
405 (1986).
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would support establishment of a deadline for rendering negotiability
opinions.32

Negotiability decisions of the Authority are reviewable by an
aggrieved party in the United States court of appeals in the circuit
in which the person resides or transacts business or in the Court of
Appeals for the District of Columbia Circuit.33 The Authority may
also petition any appropriate United States court of appeals for
enforcement of its final orders.34 As any party can appeal to the
Court of Appeals for the District of Columbia Circuit, it has issued
numerous opinions on negotiability and is really the first among
equals. Consequently, the Authority has adopted rulings of the D.C.
Circuit on numerous issues to be the standard it will apply in future
cases.35

Although the negotiability decisions of the Authority are

subject to court review, the Authority’s decisions are given

considerable deference by the courts. The Act provides?€¢ that

32, In re American Federation of Government Employees, AFL-CIQ,
837 F.2d 503 (D.C. Cir. 1988).

33, 5 U.8.C. Sec. 7i2Z(a) (1982).
34, 5 0U0.5.C. Sec. 7123(b) (1982).
35, See E.K.; venue Servige ti 1

Employees Union, 29 F.L. R A 162 (1987) (mid-term bargaining);
Natlonal Un1on of Hospltal agd Health Qggg_EgglgzgggL_AEL_QlQ*

ng 33 F.L.R.A. 261 (1933) (negotlablllty of labor 1ssuesby
medlcal staff employed by VA), io ti Gov
o 7 - 2 .

; 21 F.L.R.A.
24 (1986) ("excessive interference test for adversely affected
employees).

3¢, 5 U.5.C. Sec. 7123(c) (1982).
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Judicial review of Authority decisions will be in accordance with 5
U.5.C. Section 706 (part of the Administrative Procedure Act) which
requires.courts to "hold unlawful and set aside agency action,
findings, and conclusions found to be ...arbitrary, capricious, an
abuse of discretion or otherwise not in accordance with law."37 The
Supreme Court has interpreted this provision as requiring that a
court normally give "considerable deference" to the Authority’s
interpretatioan of its enabling statute.3® However, the Supreme
Court cautioned that "while reviewing courts should uphold reasonable
and defensible constructions of an agency’'s enabling Act, they must
not ’rubber-stamp... administrative decisions that they deem
inconsistent with a statutory mandate or that frustrate the
congressional policy underlying a statute.’”3% Despite the relaxed
standard of review, courts of appeals have reversed decisions of the

Authority on numerous occasions.
IV. PROCEDURAL REQUIREMENTS FOR NEGOTIABILITY DETERMINATIONS

Pursuant to the authority vested in it, the Authority has issued
regulations which govern the procedures to be used in negotiability

appeals.49 The Authority strictly construes its regulations and

37. 5 U.5.C. Sec. 706(2) (1982).

38, Bureau of Alcohol, Tobacco and Firearms v. FLRA, 464 U.S.
89,97, 104 S. Ct. 439, 444, 78 L.Ed. 24 195 (1983).

39, Id., 464 U.S. at 97, 104 S. Ct. at 444.
40, 5 C.F.R. Sec. 2424.1 et segq.
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failure to comply will result in dismissal of the case4! or limiting
the issues considered if a party did not raise them in a timely
manner.42 In an effort to expedite resolution of disputes concerning
the negotiability of the substance of a proposal, the Authority
restricts consideration of unfair labor practice charges for failure

to bargain43 to those cases involving actual or contemplated changes

in conditions of employment.44

V. OBLIGATION TO BARGAIN

Federal agencies and exclusive representatives are under an
obligation to bargain in good faith in an effort to reach
agreement.45 An agency must afford the employee’s exclusive

employees an opportunity to engage in impact and implementation

41 5 C.F.R. Sec. 2429.23(d) (provides that the time limits
contained in 5 U.S8.C. Sec 7117(c}(2) are jurisdictional in nature and
cannot be waived); See AFGE Local 491 v VA Medical Center, Bath NY,
28 F.L.R.A. 30 (1987) (dismissal of case where Union petition was
filed four days late even though it may have been delayed by
Christmas mail).

42, 5 C.F.R. Secs. 2424.4 ,2424.6, and 2424.8.
43, 5 U.S.C. Sec. T7116(a)(5) (1982).

44, 5 C.F.R. Sec. 2424.5; National Labo ati o i
v. Federal Labor Relations Authority, 834 F.2d4 191 (D.C. Cir. 1988)
(affirming the Authority’s decision not to amend its regulations to
permit unfair labor charges to be pursued where there is no change in
conditions of employment).

45, 5 U0.S.C. Sec. 7103(a)(12) (1882).
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bargaining before implementing a change in working conditions.46
The Authority initially took the position that the duty to bargain
only extended to negotiations leading to a basic collective
bargaining agreement and midterm proposals made by management, but
not to midterm proposals initiated by the union.4? Applying by
analogy private sector case law, the Court of Appeals for the
District of Columbia Circuit reversed this policy finding that the
obligation to bargain exists as to mid-term proposals initiated by
the union as it would foster collective bargaining in the federal
sector by furthering the statutory goal of equalizing the positions
of unions and management at the bargaining table.4® Upon remand, the
Authority adopted this decision, holding that an obligation to
bargain exists as to midterm proposals initiated by the union unless
the matter is covered by the parties’ agreement or the union has
clearly and unmistakably waived its right to bargain over such
matters through an express provision in the agreement or when the
bargaining history establishes a proposal was submitted and

rejected.4? The Authority has found that an agreement which contains

46

D ! ! £ ) Air F Scott Air Fo B 111
and National Associatjon of Government Emplovees, Local R7-23, 5

F.L.R.A. 9 (1981).

47 4 BYna = 4
Union, 17 F.L.R. A 731 (1985)

48 ion o) j v
Relations Authority, 810 F.2d 295 (D.C. Cir. 1987).

49 arna

Union, 29 F.L.R.A. 162 (1987). ﬁniszme_d i
Depvartment of the Treasury, 838 F.2d 567 (D.C. Cir. 1988).
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a reopener provision permitting negotiations at the midterm point of
the agreement does not constitute a waiver of the union’s right to
submit p;oposals at other times during the life of the agreement.50

The duty to bargain requires management to negotiate prior to
making changes in established conditions of employment during the
life of an agreement.5! The obligation exists whenever management
changes an established policy or past practice relating to conditions
of employment of unit employees, whether or not contained in a
collective bargaining agreement, if the decision to make the change
in the conditions is itself negotiable because it does not involve a
reserved management right.52 Conditions of employment may be
established by past practices which have been consistently exercised
for a substantial period of time with the knowledge and consent of
agency management. These practices may not be changed without giving

the union an opportunity to bargain over the proposed change.53 The

extent of the impact of the change on employees is irrelevant in

50. United States Armz Corp of Engineers, Kansas City

nsas Cit souri Nati r
Emp ovees, Local 29, 31 F.L.R.A. 1231 (1988).
51, t i orc
linois a tional Associ ion o over t ove c T~

3, S5 F.L.R.A. 9 (1981).

52 D t o Nav t t v
Ports outh New hir nt ati 1 jon o

, Cen 1°900 AFL-CIO 19 F.L.R A. 290 (1985)

53, Department of the Treasury, Internal Revenue Service,
, 27 F.L.R.A.
322 (1987).
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determining whether a bargaining obligation exists in these

circumstances.54

However, if the change in the condition of employment results
from the exercise of a management right which is not itself
negotiable, bargaining over impact and implementation (procedures and
appropriate arrangements for adversely affected employees) is only
required where the impact or reasonably foreseeable impact on unit
employees is more than de minimis.55 The Authority applies a test of
equity which considers all the pertinent facts and circumstances of a
case, placing principal emphasis on the nature and extent of the
effect or reasonably foreseeable effect on unit employees.56
Reassignment of a single employee to a position previocusly held was
found insufficient to trigger an obligation to bargain.57

Reassignment of twelve employees to smaller officers was held

54, ine Cor

ican Federation of Government Em ee -CI0, L
F.L.R.A. 196 (1988) (supervisor requiring single employee to exhaust
annual leave for maternity absence before granting advance sick leave

in v1olat10n of past practlce), egartmegt of Health ggg Hgggn

of Government Employecs. Looal 1923, AFL-CIO, 30 F.L.R.A. 922 (1986)
(changing practice of hand-delivery of employee’s wage and tax
statements to mail delivery).

C10, Loosl 1760, 24 F.L.R.A. 403, TR (1986) .

57. 1Id., at 409.
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sufficient to trigger a bargaining obligation.58 Adoption of a

standard which requires more than a de minimis impact before
requiring impact and implementation bargaining is consistent with the
competing goals of promoting governmental efficiency while at the
same time permitting employees to participate meaningfully in
collective bargaining. As the Authority recently recognized the
right of unions to initiate proposals during the life of an
agreement5® it remains to be seen whether or not the Authority will
require bargaining on proposals which do not have more than a de
minimis impact. It would frustrate the underlying purpose of the Act
of promoting governmental efficiency while contributing little if
anything to employee interests to require bargaining over trivial

issues proposed by unions.

VI. CONDITIONS OF EMPLOYMENT

The duty to bargain only extends to conditions of employment as
defined in the Act.60 Specifically excluded from conditions of
employment are policies, practices, and matters relating to
prohibited political activities, classification of positions, and

matters to the extent they are specifically provided for by federal

Union, 29 F.
€0 5 U.S.C. Sec. 7103(a)(14) (1982).
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statute.é1 Additionally, bargaining is precluded on matters which
are the subject of a government-wide rule or regulation, or which are
covered by age' :y or a primary natiomal subdivision for which a
compelling need exists as determined by the Authority.€2 The
reserved management rights contained in § U.S.C. Sec. 7106 are also
prohibited subjects of bargaining.83 Provisions entered into as to
these prohibited areas are void ab initio and thus are
unenforceable .64

Few cases have been reported as to prohibited political
activities found under subchapter III of chapter 73 of Title 5 U.S.C.
The prohibited activities include an employee using their official
influence or authority to coerce the political action of a person or
body,€5 solicitation of another employee of money or a thing of
value for political purposes,®é using one‘'s official authority or
influence for purpose of affecting an election,®7 or an Executive

agency employee taking an active part in political campaigns.68

61 . 1Id.
62, 5 U.S8.C. Secs. T1i17(a)(1),(2) (1982).

63 . Professional Ai affi BYE ganizatic
Federal Aviation Administration, 5 F.L.R.A. 763 (19881).
84 . Id.

€5, 5 U.S.C. Sec. 7322 (1982).
66, 5 U.S.C. Sec. 7323 (1982).
67. 5 U.S.C. Sec. 7324(a)(1) (1982).

88, 5 U.S.C. Sec. 7324(a)(2) (1982).
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Proposals which would prevent management from assigning work to
an employee outside of their position classification or job
description have been found nonnegotiable.8® However, provisions
which require management to attempt to assign duties consistent with
an employee’s position classification to the maximum extent possible
have been found negotiable.790

‘Matters specifically provided for by statute include pay,71
vacations,?’2 retirement,?’3 holidays and numbers of hours of work,74

life insurance,?75 health benefits,’¢ worker’s compensation,?7?

68 Natlonal Assoc1at10n of Government Inspectors and Quality
z - U # a ke aval Aij inginee :
Centgr 8 F L.R. A 144 (1982), at onal Treasur es U
m_mgml_ﬂg_qm_s_eﬂm 13 F.L.R.A. 48 (1983); National
Federation of Federal E oyees ocal 1622 d Depa o)
Army, Headquarters, Vint Hill Farms Station, Warrenton, Virginia, 16

F.L.R.A. 578 (1984).

70 Amer1cag Federatlon of Government E@glozggg. AFL-CIO, Local

Internatio Union of Nor 267
Defense st Ag sfense De 5 . .

1 oRgistics Ag
F.L.R.A. 686 (1984)

71, 5 U.S.C. Sec 5301 et seq. (1982 & Supp V 1987); See
discussion in Section X infra concerning negotiability of pay in
situations where not expressly determined by statute.

72, 5 U.S.C. Sec 6301 et seq. (1982 & Supp V 1987).

73, 5 U.S.C. Sec. 8301 et sea. (1982 & Supp V 1987).

74, 5 U.S.C. Sec. 6101 et seq. (1982 & Supp V 1987).

75, 5 U.S.C. Sec. 8701 et seq. (1982 & Supp V 1987).

76, 5 U.S.C. Sec. 8901 et seq. (1982 & Supp V 1987).

7. 5 U.5.C. Sec. 8101 et seq. (1982 & Supp V 1987).
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and sick leave.?8

The Authority has narrowly construed the exception for matters
specificelly provided for by federal statute.?’® The Authority has
found the issue negotiable whenever the agency has discretion in
implementing the statutory directive.®0 The Authority has used this
rationale to find proposals relating to pay,8! frequency of
performance appraisals,82 and amount of tip offset®3 negotiable even
though the matters are generally covered by statute. The Court of
Appeals for the District of Columbia Circuit reversed the Authority
and held that Congress specifically granted the Veterans
Administration’s Administrator exclusive discretion to establish

conditions of employment for Department of Medicine and Surgery

employees and therefore there was no obligation for the VA to

76, 5 U.S.C. Sec. 6301 et seq. (1982 & Supp V 1987).

79 . See Sherwood, Collective Bargaining in the Federal Sector,
25 Air Force L. Rev. 302, 305-306 (1985).

80 3] , ; : .
Revenue Serv1cel,New Orleans Dlstrlct 3 F.L.R. A 748 759 760
(1980), aff’'d sub pom, N T
Labor Relations Authority, 691 F.2d 552 (D.C. Cir. 1982).

1968 ggé Dgﬁgg&mégt o) Iiggspo:tgtlon. Sg;g Lawggggg §§§—§z
Mﬂmmmw%mxgm 5 F.L.R.A. 70 (1981).

Mmmummmmmm, 691 F. 2d 565 (D.C.
Cir. 1982), cert. denied 103 S. Ct. 2085 (1983).
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negotiate with representatives of these employees even though the
terms of conditions for these employees were not specifically set by
federal statute.84

The Authority adopted a two-prong test for determining whether a
proposal relates to a condition of employment consisting of:
1) whether the matter proposed pertains to bargaining unit employees
and 2) the nature and extent of the effect of the proposed matter
upon the conditions of the bargaining unit employees.85

An area which has been subject of numerous Authority and court
opinions involves proposals which attempt to define the competitive
area for Reductions-In-Force (RIFs) as including both bargaining and
nonbargaining unit employees. The Authority initially held that
proposals of this nature were nonnegotiable as they were beyond the
duty to bargain as they directly affected the conditions of
employment of non-bargaining unit employees.86¢ However, the

Authority found that proposals which would limit the competitive area

84 ] i
Au&hgxxix 851 F 2d 1486 (D C Cir. 1988), rev’'g Colorado Nurses
A§§Q9iB&iQD_ﬂBﬂ_gﬂ_ﬂﬁﬂlgﬂl_gﬁn&QIL_E&L_LZQBEL_QQlQIQQQ 25 F.L.R.A.
803 (1987), i ' of it

_ﬁz&gnL_thg 33 F.L.R. A 281 (1988) (the Authorlty adopted the
holding that these matters are not negotiable).

85

, Je ;. ] 1 _. 1 -
Conso l;ggtgd School §z§ng 22 F. L R.A. 235 (1986)

86 ! ! ] - o

Dg2gxLm9n&_9i_&hs_AzmzL_Qiii9g.9i__hg_Addu&gnxgﬁangxnlL_ﬂﬂlg_Kga
agggl¢_ngnglglg*_nggg1x 8 FLRA 687 (1982), Amgxigan_Egdgzn&ign42£

e i . a - o Arn :
EnsinaszaL_Knnna;_Qi&z¢_Miaagnxi. 16 F.L.R.A. 75, 77 (1984).
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to the bargaining unit when a RIF occurred in the bargaining unit to
be negotiable as the proposal directly affected the conditions of
employme;t of bargaining unit employees although the proposal also
affected non-bargaining unit employees by denying them consideration
for positions within the bargaining unit.87 The Court of Appeals
for the District of Columbia Circuit remanded these cases to the
Authority for resolution of these apparently inconsistent rulings.88
On remand the Authority stated it would focus upon whether the impact
of the proposal is so intrinsically related to the working conditions
of nonunit employees as to have a significant impact on their rights.
If so, the proposal would be nonnegotiable.®9 The Authority further
reasoned that if the proposal would only have a limited or indirect
effect on nonbargaining unit employees it would be found
negotiable.®0 The Court of Appeals for the District of Columbia
Circuit rejected the standard established by the Authority and
instructed the Authority to carefully consider adopting the private
sector test of requiring bargaining if the proposal "vitally affects"”

working conditions of bargaining unit employees regardless of its

87 | ocj ion of Civiliji ici vani
Council and Pennsvlvania Army and Air National Guard, 14 F.L.R.A. 38
(1984).

88

CIO v zegeral Labor Relat;ons Authogltx 774 F 2d 496 (D C. Cir.
1985).

89 erican Federation of Gove ent e c 3 -
Q1Q_and_Q1tuaLsuLfgxggnngLJﬁuuuﬁmmnﬁ 22 FLRA No 49 (1986).
80 . Id.
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potential effect on nonbargaining unit employees.®! The court found
that no management right existed to prevent bargaining merely because
the proposal might affect nonbargaining unit employees.®2 The
Authority acquiesced and adopted the private sector standard for
determining negotiability issues for proposals and will focus solely
upon whether the matter “vitally affects" the terms and conditions of
unit employees in determining whether the issue is a condition of
employment. Consequently, proposals which define the competitive area
for RIF purposes as including both unit and nonunit employees are
negotiable conditions of employment.83

The Authority has ruled that no duty to bargain exists as to the
timing of the designation of a National Guard unit as a combat
unit,9¢ filling of supervisory positions,®5 requiring supervisors to

undergo training before they could discipline employees,8€é granting

81 Fed of oca

AFL- CLO V. ngergl Labor Belgtlons Author;tz, 853 F.2d 986, 991-993
(1988). citing Ford Motor Co. v, NLRB, 441 U S. 488, 502, 99 S. Ct

383, 397, 30 L.Ed.2d 341 (1979): i kal
Pittsburgh Plate Glass Co., 404 U.S. 157, 179, 92 S.Ct. 383, 397, 30
L.Ed.2d 341 (1971); and Fj v , 379
U.S. 203, 2190, 85 S.Ct. 398, 402, 13 L.Ed.2d 233 (1964).

2., AFGE, Local 32 v, FLRA, 853 F.2d at 991-983.

83 tj of Gov nt lo 3
AEL_QlQ_and_QiiigQ_Qi_ngﬁgnngl_nanﬁg_mgn& 33 F.L.R.A. 335 (1988).

84 Nationa ral o) Je) 7

1 G , T F.L.R.A. 732 (1982)

85 . National Council of Field Labor Locals, AFGE, AFL-CIO v.
Dept of Labor, Washington, D.C., 3 FLRA 290 (1980).

86

COuncil of EEQC Locals, No, 216, AFL-CIO and Eaqual Employment
Opportunity Commission. Washington. D.C., 3 FLRA 503 (1980).
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employees the use of recreational facilities,®7 travel or education
benefits for retired employees,®8 restricting management officials
access to reports,?® and permitting off duty employees to drink
alcoholic beverages in membership associations,100 as the proposals
did not involve matters affecting the conditions of employment of
employees in the bargaining unit.101

Bargaining is generally prohibited over matters which are
subject to government-wide regulations. Regulations which are
generally applicable throughout the federal government are

considered government-wide regulations even if they do not actually

apply to every federal employee.102

97- Y_A_Iﬂg_di_qgl_C_eJmﬁL_ﬂex_lQlk 22 FLRA No. 81 (1986).

(1981)., .can ] ra ron Y- z ]
United States Arm A e t Research d D velo t a oV
New Jer , 11 F.L.R.A. 630 (1983).

88 . Qverseas Education Association Inc. a ent o

W@&&m 27 F.L.R.A. 492 (1987). enf’'d
Authortz 868 F 24 769 (D.C. Cir 1988).

89 ) 3 , . FL C and
National Immi ratlon an Natu 11 atlo Service Co United

8 F L R. A 5347 (1982) (1nterna1‘1nvestlgat1ve reports), _Amgiiggn
E der gtlon of Goveggmgnt Emgloxegg. AFL-CIQ, Local 2302 and Unjted

19(F L. RrA 778 (1985) (a001dent reports)

100, Natio ion of
i , 12 F.L.R.A. 665 (1985).

101, 5 U.S.C. Sec. 7103(a)(14) (1982).

102. - > = =

s 22 F.L. R A 351 (1986) (a
Department of State Standardized Regulation which governs overseas
allowances for federal employees was found to be a government-wide
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An exception exists to the general rule that a government-wide
regulation prohibit negotiation where the subject regulation merely
restates generally the management prerogatives contained in the Act
as the Authority has determined that a regulation does not act as
any greater bar to negotiability than the underlying statutory
prerogatives themselves.103 Therefore, negotiation over appropriate
arrangements for employees adversely affected by exercise of a
management right is required in this limited circumstance.104 It
remains to be seen how expansive this exception will be. The Court
of Appeals for the District of Columbia Circuit has adopted a
"practical effects" test which asks whether the regulation provides
management with powers it did not already have by virtue of the
management’s rights clause. An opén question remains as to whether
regulations that direct management to exercise its rights in a
specific manner will prevent “"adverse affects"” bargaining.105

Regulations of an agency or the primary national subdivision of

such an agency are a bar to negotiations if a compelling need exists

for the regulation.106 The Authority has exercised its

regulation even though the vast maaorlty of employees covered by the
regulation were DoD employees), aff’d Overseas Education Association,

Inc., v. Federal Labor Relations Authority, 827 F.2d 814 (D.C. Cir.
1987).

103, American Federation of Gove nt Employee -CI
Local 32 and Office of Personnel Mapnagement, 29 F.L.R.A. 380, 399-401
(1987), aff’d MMA_MEM_LM
Relatjons Authority, 864 F.2d 165 (D.C. Cir. 1988).

104, OPM v. FLRA, 864 F.2d4 165.

105, Id., at 172.
1086, 5 U.S.C. Sec. T117(a){(2) (1982).
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responsibility and issued guidelines for determining whether a
compelling need exists.10?7 The Authority requires that the
regulat;;n be essential as opposed to helpful or desirable to the
accomplishment of the mission of the agency in a manner consistent
with the requirements of an effective or efficient government, that
it is necessary to insure maintenance of bamsic merit principles, or
that it implements a mandate to the agency under law or outside
authority which implementation is essentially nondiscretionary.108
The burden is upon the agency to establish that a compelling need
exists for the regulation.10% The Authority has rarely found that a
compelling need exists for an agency regulation.!1¢ An agency is
only required to bargain on a subject covered by an agency regulation

after the Authority determines no compelling need exists for the

107, 5 C.F.R. Sec. 2424.11.
108 . Id.

109,

Local 1928 gnd Dgpartmgnt‘of thg Navz, Navgl Alr‘ngglogment Center.
Warminster, Pennsvlvania, 2 F.L.R.A. 450 (1980).

110 Sherwood, Collective Bargaining in the Federal Sector, 25
A1r Force L Rev. 302 310-312 (1985); Hg&Agngl_lzgﬁéuxx_Emplgxgﬁﬁ
o S 3

II. Kgnsas C;tz. M15§our1, 33 F.L.R.A. 555 (1988) (no compelling
need existed for agency regulation banning smoking in the workplace
even though the agency was responsible for educating the public as to
the dangers of smoking); Natlonal Federation of Federal Employees,

c ea t United S o n
Korea, 4 F.L.R.A. 145 (1980) (no compelling need found for a
regulation limiting purchase of food items despite agency’s claim it
was necessary to meet its treaty obligations which specifically
sanction the armed forces to establish regulations governing
purchases).
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regulation.111

VII. STANDARDS FOR DETERMINING NEGOTIABILITY
A. ACTING AT ALL AND DIRECT INTERFERENCE

Shortly after enactment of the Act the Authority was presented
with the issue of what is the proper standard to apply to determine
whether a proposal is negotiable. 'n American Federation of

Service, Dix-McGuire Exchange, Fort Dix, N.J., the Authority was

asked to determine the negotiability of a proposal that provided

an employee pending disciplinary suspension or removal would remain
in pay status until a final determination was made on any grievance
filed by the employee.112 The issue was whether this proposal
impermissibly interfered with management’s reserved right to
discipline its employees or whether it was subject to negotiation as
a procedure for the exercise of the reserved management right. The
agency took the position that the proposal was nonnegotiable as it
would unreasonably delay the exercise of its reserved right. The
Authority relied upon the legislative history of the Act in holding
that procedures are negotiable as long as they do not prevent the
agency from "acting at all” and thus found the proposal negotiable as

it merely determined when the agency could take the desired action

111, Federal [Labo tions Authority v. Aberdee ovi
Grounds, Department of the Army, 485 U.S. , 108 S.Ct. 1281, 99

L.Ed.2d 470 (1988).
112, 2 FLRA 153 (1979).
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and not whether it could take the action.1123 Particular emphasis was
placed qPon the following statement of the Joint Explanatory
Statement of the Committee on Conference

3. Senate section 7218(b) provides that negotiations
on procedures governing the exercise of authority reserved
to management shall not unreasonably dclay the exercise by
management of its authority to act on such matters. Any
negotiations on procedures governing matters otherwise
reserved to agency discretion by subsection (a) may not
have the effect of actually negating the authority as
reserved to the agency by subsection (a). There are no
comparable House provisions.

The conference report deletes these provisions. However,
the conferees wish to emphasize that negotiations on such
procedures should not be conducted in a way that prevents
the agency from acting at all, or in a way that prevents

the exclusive representative form negotiating fully on
procedures. .. .114

Shortly thereafter, the Authority in American Federation of
Government Employees, AFL-CIO and Air Force Logistic
Wright-Patterson Air Force Base, Ohio, found negotiable a proposal
which required the agency to make an assignment to qualified
employees upon the basis of seniority if the agency did not use
competitive selection to fill the position.115 The Authority further
found that proposals which required details, loans and temporary
assignments be made solely on the basis of seniority to be
nonnegotiable as the proposed procedures "directly interfered" with

management’'s right to assign employees which includes the right to

113, Id., at 163-164.

114, ]JId., at 155 quoting Senate Report No. 85-1272, 95th Cong.,
2d Sess. 158 (1878).

115, 2 F.L.R.A. 604, 612-614 (1880).
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determine which employee will be assigned.i11é The Authority
distinguished the prior proposal as the agency retained discretion to
use the competitive selection process to fill the position thereby
preserving its right to select from any appropriate source.117

The Court of Appeals for the District of Columbia Circuit

in Department of Defense v. FLRA affirmed the Authority’s decisions

in these two cases as an appropriate accommodation between reserved
management rights [5 U.S.C. Sec. 7106(a)] and the obligation to
bargain over procedures [5 U.S.C. Sec. 7106(b)], recognizing that it
is the responsibility of the Authority to provide guidance and
leadership by developing workable standards for determining
negotiability issues.118 The court specifically approved use of the
"direct interference" test for proposals which "stand close to the
uncertain border between procedure and substance".11® Proposals
which are purely procedural in nature and do not establish criteria
by which decisions will be made are negotiable unless the effect
would be to prevent management from "acting at all."12¢ In approving
the tests developed by the Authority, the court recognized the

difficulty frequently encountered in attempting to distinguish

116 I4d.
117 . I4.

118, 659 F.2d 1140, 1150-1159 (1981), cert. denied, 461 U.S.
926, 103 8.Ct. 2085, 77 L.Ed.2d 297 (1983).

119, Id., at 1159.
120, Id., at 1152-1153.
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between substance and procedure.l12l1 The use of these tests have been
approved by several other courts of appeal.l22

Although not establishing new standards for determining
negotiability, the Court of Appeals for the District of Columbia
Circuit has not shown any hesitancy to reverse the Authority’s
negotiability determinations for improper application of the general
tests despite the high degree of deference that the court is required
to extend to Authority decisions. The court has criticized
the Authority for applying its negotiability tests in a "theoretical
vacuum” and not considering the practical consequences of a
proposal.123 The court reversed an Authority holding finding
negotiable a proposal requiring the Customs Service to forego
implementing a new means of performing inspections for a six month
period while the union could study the impact of the change.

Rejecting the Authority’s determination that the "acting at all"

standard should be applied as the proposal only addresses when the

121, Jd., at 1151-1153.

EQQQIél_Lib_L_Bglﬁilgaé_A£_hQ£llz 675 F.2d 2 260 (llth Cir. 1982);

Egdgzal_Lﬂng;Bglailgnﬁ_Auﬁhgziﬁz+'717 F.2d 1314 (1983)ﬂ

123,
and Firearms v. Federal Labor Relations Authority, 857 F.2d4 819

(D.C. Cir. 1988) (reversing the Authority’s finding of negotiability
and rejecting its use of the "acting at all"” standard on a proposal
which would limit initial consideration for vacancies to within the
bargaining unit and require the agency to wait ten days before
considering nonunit individuals for the position, as the practical
consequences of such a proposal would be to have the agency make its
initial employment decisions from within the unit and thus "directly
interferes” with management’s right to consider other appropriate
sources).
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program could be implemented, the court determined that a decision
when to implement is "part and parcel” of the substantive management
right anA is reserved to agency management and not subject to
collective bargaining.124

Unfortunately, application of the "acting at all" and "direct
interference” tests has failed to provide meaningful guidance to the
parties engaged in federal sector collective bargaining as the
Authority has failed to apply the standards in a steady, consistent
manner which provides the parties with a reasonable means of
determining whether or not a specific proposal is negotiable.
As a consequence, decisions of the Authority are routinely appealed
to the courts of appeals for resolution. Then Circuit Judge Scalia
identifiedl 25 several issues on which the Authority has reachéd
apparently inconsistent results including requirements

for advance notice of training or work assignmentsl!26 and proposals

delaying imposition of discipline while an employee is undergoing

124, United States Customs Service. Washington. D.C., v. Federal
Labor Relations Authority, 854 F.2d 1414, 1417-1419 (D.C. Cir. 1988),
rev’'g United States Custom Service, 25 F.L.R.A. 248 (1987).

125, National Federation of Federal Emplovees v. Federal Labor
Relations Authority, 801 F.2d 477, 481-482 (D.C. Cir. 1986).

126, America sderati , s rnme . .
Local 32 and Office of Personnel Management, 15FLRA 825 827
(1984) (finding negotiable a proposal that would require ten days

advance notice of change in work a551gnments), American Federation of
3 me X D€ ' ¢ 749 and Department g/

F.L. R A. 149, 150-(1983) (flndlng nonnegotlable aAproposal whlch
would require thirty days advance notice of firefighter training as
it would prevent the agency from acting at all).
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rehabilitation.127 Because of the inability of the Authority to
apply its own tests in a consistent manner several members of the
Court of Appeals for the District of Columbia Circuit have expressed
dissatisfaction with the Authority’s application of the standards it
uses for determining negotiability issues.128 Despite this
dissatisfaction by several members of the court they have not decided
to hear the issue en banc to determine whether or not to overturn

their acceptance of the "acting at all” and "direct interference"”

127, American Federation of Government Employvees, Local 1812
AFL-CIO and United States Information Afency, 16 F.L.R.A. 308, 310-

311 (1984) (finding nonnegotiable a proposal that d15c1p11ne be
stayed while an employee is enrolled in rehabllxtatlon and 15 making
progress); ] : : :
Service, 6 F. L R.A. 522 523 524 (1981) (flndlng nonnegotlable a
proposal barring discipline as long as an employee is a participant
in a rehabilitation program); and American Federation of State,

u and Municipal lo) ~C )
Congress, 11 F.L.R.A. 632, 635 (1983) (finding negotiable a proposal
that would stay discipline against an employee in rehabilitation to
permit the employee a reasonable opportunity to improve their
performance).

128, Then Clrcult Judge Scalla writing for the court in

, 801 F. 2d 477 483 (D.C. Clr 1986) ("We doubt,
however, whether the court will be able to live indefinitely with a
test that conceals rather than explains the FLRA’s policy judgments
which ultimately determine whether substantive management rights have
realistically been impaired.”); Circuit Judge Williams concurring and
dissenting in Defense Logistics Council v. Federal Labor Relations
Authority, 810 F.2d 234, 241-242 (D.C. Cir. 1987); Circuit Judge
D.H. Ginsburg writing for the court in United States Custom Service.,
Washington, D.C. v. Federal Labor Relations Authority, 854 F.2d 1414,
1420 (D.C. Cir. 1988) ("Whatever merit the standard may have when it
is applied properly... the FLRA’s use of it seems at times to be
mechanical, displacing any reasoned consideration of the proposal
before it, and yielding results that are not only patently
inconsistent... but also, as in this case, utterly irrations..").

_
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128 tests. However, if the Authority does not consistently apply
these tests it would be in the interests of federal labor-

management relations for the court to revisit the area and provide

the Authority with a more workable standard for determining

negotiability issues.
B. EXCESSIVE INTERFERENCE TEST

Appropriate arrangements must be negotiated for employees
adversely affected by management's exercise of its rights.128
The union must demonstrate thét the exercise of a management right
has adversely affected employees before "appropriate arrangements"

bargaining is necessary.130 Appropriate arrangements are found to

128 Then Circult Judge Scalla writing for the court in

Relatlon Authorlt 801 F. 2d 477 483 (D C. Clr 1986) ("We doubt,
however, whether the court will be able to live indefinitely with a
test that conceals rather than explains the FLRA’s policy Jjudgments
which ultimately determine whether substantive management rights have
reallstlcally been 1mpa1red ) ; Judge Williams concurring and
dissenting in i F

Authority, 810 F.2d 234, 241-242 (D.C. Cir. 1987); Judge D.H.
Ginsburg writing for the court in United States Custom Service,

Washington D.C. v. Federal Labor Relations Authority, 854 F.2d
1414,1420 (D.C. Cir. 1988) ("Whatever merit the standard may have
when it is applied properly... the FLRA’s use of it seems at times
to be mechanical, displacing any reasoned consideration of the
proposal before it, and yielding results that are not only patently
inconsistent... but also, as in this case, utterly irrational."”

128, 5 U.S.C. Sec. 7106(b)(3) (1982).

:,A32'F L R.A. 1023 (1988) (proposal that employees
be provided training to enhance their potential for advancement did

not involve an adverse affect); Federal Emplovees Metal Trades
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be negotiable if they do not "excessively interfere"” with the
exercise of management’s rights.131 In determining whether a
proposal "excessively interferes” the Authority examines the totality
of the facts and circumstances including the following factors: 1)the
nature and extent of the impact upon the adversely affected
employees, 2)extent to which the circumstances of the adverse effects
are within the employee’s control, 3)the impact upon management'’'s
ability to deliberate and act with respect to its statutory rights,
4) is the negative impact upon management’s rights disproportiocnate
to the benefits to the employees from the proposal, and 5) the effect
the proposal will have upon the effective and efficient exercise of
government operations.l!32 Proposals found to "excessively
interfere” include a requirement that disciplinary action against
employees be supported by signed written statements,133 requiring

RIF’'d employees to fill positions without providing management

5hi2xazdL_Qhﬁ;lﬂﬁ&ggL_ﬁggﬁh_Qﬂzglinﬁ 29 F.L. R A. 1422 (1987)

(proposal that vacancies be filled by particular employees was found

not to involve employees adversely affected), American Federation of
iovernme z A Q 7 1 Departme Army

33 F.L.R. A 380 (1988)

131

American Federation of Government Emplovees, AFL-CIQ,
M_Emmugmﬁlmﬂs_mmn&z 702 F.2d 1183 (D.C.
Cir. 1983).

132, National Association of Government Epplovees, lLocal R14-87

and_Kgnﬁag_Q;Lz_ﬂﬁ_iQnal_ﬁgsx_ 21 F.L.R.A. 24, 31-33 (1988).
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discretion on whether or not to fill the positions,134 and
prohibiting a supervisor from recommending discharge of an employee
for unacceptable performance unless the supervisor determines the
employee cannot successfully perform any other job in the agency.13§
Proposals found negotiable because they do not "excessively
interfere"” include requiring training to be determined by management
for employees in a RIF,1236 granting RIF’'d employees bump and retreat
rights,137 and requiring a non-binding cost-benefit analysis be

conducted before a RIF is implemented.138

VIII. SPECIFIC RESERVED MANAGEMENT RIGHTS

Management retains the right to engage in managerial

13‘ . ari 8 sgera i IOV E ME t =i=}= -
e artme t the Arm A Pub tio j i C
St. Louis, Missouri, 32 F.L.R.A. 550 (1988), Bremerton Metal Trades
Council and Naval Supply Center Puget Sound, 32 F.L.R.A. 643 (1988)

(Provision 6).

135, A ca . :
and Deggrtmegt oﬁ Heal;h and Hgmgg Serv;ces, 21 F.L. R A. 178 (1986)

(Proposal 6); Enf’d 2 3 ade ! :
CIO, Local 1923 v. Federgl Labor Relatlons Authorlty. 819 F 2d 308
(D.C. Cir. 1987).

136 r jo e P i s v
Union of North Amerlca, AFL CIO, Local 2 and Degartmgnt of the

F.L.R.A. 113, 140 (1987); i
Employees AFL CIQ, Loc 1625 and Non-Appropriated Fund

it \'d i i i , 31 F.L.R.A.
1281 (1988) (Proposal 1).

137

138 e Y f
Dﬂﬂmgx&_gf_ﬂsmnns_and_ll:hﬁn_mmm 21 F.L. RA 354 (1986)
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deliberations and discussion without union participation when
determining how to exercise its specified management rights.139
P*oposa1; which require a joint labor-management committee to develop
performance standards,!40 union member be appointed to a review board
which recommends to management whether to grant appraisal
appeals,141 and union membership on a promotion panell42 have all
been found to be nonnegotiable as directly interfering with
management’s rights.

Agency management retains the right to determine its budget.l142
The Authority has very narrowly interpreted this management right.
In order for an agency to successfully refuse to negotiate on a
proposal because it infringes upon its right to determine its budget
the Authority requires the agency to establish that the proposal
prescribes a specific program or amount to be included in an
agency’s budget or make a substantial showing that a significant

increase in costs will occur which will not be offset by

129 . National Federation of Federal Employvees, Local 1167 and
Department of th Air Force, 31lst Combat Support Group (TAC),
Homestead Air Force Base, Florida, 6 F.L.R.A. 574 (1981) enf’d sub

. ti ederation of Employees v. Federal Labor Relations
Authority, 681 F.2d 886 (D.C. Cir. 1982).

140 , American Federation o Gover ent love AFL-CIO

A 8 and 3
Carolina, 15 F. L R.A. 3 (1984).

141 tio Technicia ine Counc a
The Agdutant ngergl. Colorado, 28 F.L.R.A. 969 (1987).
142 atio ation of Feder 7
Xs&szﬁng_Adminigxxgnign, 13 F.L.R.A. 543 (1983) aii_g EAL;QBQL
7 5 S L & :A

Bﬁlﬁ&ignﬂ_ﬂn&hgxitzz 858 F 54 634 (b C Cir. 1967)
143 5 U.S.C. Sec. 7106(a)(1) (1982).
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compensating benefits such as the potential for improved employee
performance, increased productivity, reduced turnover, fewer
grievances and the like.144 The Authority reasonably rejected the
agency's contention that a matter is nonnegotiable if it would result
in any increase in costs as this would effectively preclude
bargaining well beyond what Congress intended.145

However, for all practical purposes the Authority has written
the provision out of the Act as there are few union proposals which
require a separate line item in an agency’s budget and the Authority
almost never finds .nat the Agency has supported its claim that
substantial c~st increases will result which will not be offset by
compensating benefits. The Authority held that an agency failed to
show that a proposal which would require the agency to increase the
percentage of the health insurance premium it paid for a group of
employees from forty-six percent to seventy-five percent violated its
right to determine its budget because the agency retained control
over a number of factors which could affect the ultimate cost and it
had not presented substantial proof that the increased costs would
not be offset by other benefits.146 A proposal which would require
wage increases to be tied to the cost-of-living/comparability factor

was found negotiable as the agency did not sufficiently demonstrate

144, AFGE and AFLC, 2 F.L.R.A. 604, 607-609 (1980).
145 Id.

146, American Federation Of Government Employees, AFL-CIO,
apg : he Al Qrce glin Aij rce Dase

B nen Q
Florida, 24 F.L.R.A. 377 (1986).
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that any increase in costs would not be outweighed by compensating
benefits.147 The Fourth Circuit recently reversed an Authority
decision finding negotiable a proposal which would require that
certain bonus payments be made mandatory based upon performance
ratings. The court emphasized that a negotiability analysis cannot
be done in a theoretical vacuum but must consider the impact the
proposal is likely to have on the agency, which in this case might
require the agency to reallocate funds from one program to another
thereby directly interfering with the agency’s right to determine its
budget.148 The Authority should reevaluate the manner in which it
applies its standard for determining whether a proposal impermissibly
interferes with an agency’s ability to determine its budget as
current precedent could lead one to conclude that the provision has
been written out of the Act.

The Authority has shown considerable deference to agencies when
they assert that a proposal interferes with its ability to determine
its organizational structure.14® Proposals which require an agency

to adopt a specific organizational structurel50 or to alter an

147 ; n i 7 . i 1e
Deposit Insuragce CorporatlonL,Washlngton, D.C., 21 F.L.R. A 282
(1986). Section X infra for a further dlscu551on of the

negotiability of pay issues.

148, Department of the Air Force, Langley Air Force Base v.

Federal Labor Relatioms Authority, No. 88-2171 (4th Cir. July 3,
1989).

148, 5 U.S.C. Sec. 7106(a)(1) (1982).

- 24164 7 L] "‘ =i ,7 Vi S8 _ A
Pennsvlvania, 11 F.L.R.A. 243 (1983).
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existing organizational structurel5! are nonnegotiable. Proposals
requiring an agency to alter its organizational structure to provide
greater promotion opportunities for certain employees,152 or which
limit filling of civilian positions with military personnell’5s3
have been found nonnegotiable as interfering with the agency’s right
to determine its organization.

Similarly, the Authority has permitted agencies considerable
latitude in determining their internal security procedures. Internal
security concerns the management plan for securing or safeguarding
its physical property against internal or external risks.154 The
Authority will not analyze an agency’s plan to determine if it is an
effective method of achieving internal security.155 Proposals which

limit investigative techniques used by management,156 prohibit the

151 Natlonal Association of Government Inspectors and Quality

Lakehurst, New gggggz, 8 F.L.R.A. 144 (1982)._
152, 79th Army Reserve Command, 11 F.L.R.A. 243 (1983).

A artme s Arm A arters 8th vis

inj W N ork, 11 F L.R.A. 189 (1983); National
Federation of Federal Emplo and Arkansas Army Nation , 11
F.L.R.A. 228 (1983).

154 Nationa eder tlon f F mployees, Local 63 d
arya Uni A - ' g
139 (1980)
155, Natio derati o o) o
Depg;tmegt of the Army, Kansas City District, U.S. Army Corps of

ng;neers. Kansgs Cltz. M;ssou;; 21 F.L. R A. 233 235 (1986);

Logist;cs Compand, 30 F.L.R.A. 0035 (1967)

156, Redstone Arsenal, 10 F.L.R.A. 440 (1982); See Celmer,
lnxgggiggxignﬁ 89 Fed. Lab. Rel. Rep. V-17 (1989).

;—_—
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use of polygraphs,157 allow employees to leave the agency’s premises
during scheduled work breaks,! %8 make wearing of a designated uniform
on a voluntary basis,159 and permitting union officials clearance to
enter all work areas,160 have all been found nonnegotiable as they
interfere with the ability of management to determine internal
security practices. Proposals which would require an agency to
establish an employee has committed gross negligence and not merely
simple negligence before imposing liabilitylé! and which would limit
the amount of liability for damage to a specific dollar amountléz2
have also been found nonnegotiable as directly interfering with
management’s right to determine internal security practices.
Illustrative of how far the Authority will go to find a matter
nonnegctiable due to its interference with internal security is its

finding nonnegotiable a proposal which would require management to

187, eri deration of Gover t lo s ocal 32 a
Office of Personnel Management, 16 F.L.R.A. 40 (1984).
158, International Association of Machinists and Aerospace

Workers Unlon _and Department of the Treasury, Bureau of Engraving an
Printing, 33 F.L.R.A. 711 (1988).

159 Amerlcan Federatlon of Government Egglozees. Qougc11 214

QHUNALIIU ,

FLRA 1025 (1988).

160, National Treasury Emplovees Union and Internal Revenue
Service, 7 F.L.R.A. 275 (1981).

and Degartgent of-the Alr Force, Scott AlrrForcg Base, Il11n015, 23
F.L.R.A. 753 (1986).

162

ational sasul fim , - . and A
, 21 F.L.R.A. 233 (1986), NAGE*_nggl_BZ:ZQ
F.L.R.A. 753 (1986). ’

_
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make an effort to locate the driver of an automobile of an illegally
parked car before it could be towed.163

Proposals which requirz the search of an employee’s locker be
based upon reasonable suspicionl®€4, that an employee be present
during a search of their lockerl85, desk or filing cabineti®®
have been found negotiable as they do not impermissibly interfere
with management’'s right to determine internal security practices.

Management retains the right to hire, assign, direct, layoff, or
suspend, remove, reduce in grade or pay, or to take other
disciplinary action against employees.167 The right to direct
enmployees encompasses the ability of management to supervise and
guide the employees in the performance of their jobsl68 by

determining the quantity, quality, and timeliness of work production

163 American Federation of Government Employees, Local 1141

and Dggartmgnt of the Army, Fort Benjamin Harrison, 32 F.L.R.A. 990
(1988).

164, Anmgeri eration o ov 9
and Department of the Army Headquarters, Fort ﬂgPhe;gon, ggg;g;g 29

F.L.R.A. 261 (1987) (the proposal adopts the standard for searches of
employee areas where there is a reasonable expectation of privacy

established in Q’Connor v. Ortega, 480 U.S. 709. 107 S.Ct. 1492, 94
L.Ed.24 714(987)).

165, AFGE, Local 1759 and Fort McPherson, 29 F.L.R.A. at 263-
265.

166, National Treasury Emplovees Union and Department of the
e ervice, Albany District, New York, 7
F.L.R.A. 304 (1981).

167, '5 U.S.C. Sec. 7106(a)(2) (1982).

168, National Treasury Emplozees Union _and Department of the
3 F.L.R.A. 769, 775 (1880),

Ireasury, Bureau of the Public Debt,
affirmed sub pom. NTEU v. FLRA, 691 F.2d4 553 (D.C. Cir. 1982).
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and establishing priorities for its accomplishment.168
Numerous negotiability determinations have been rendered on the
right of management to assign work.170 The Court of Appeals for the
District of Columbia Circuit has broadly interpreted this right as
permitting management
.the right to determine what work will be done, and by whom,
and when it is to be done, is at the very core of successful
management ...this right is essential to management’s ability
to achieve optimum productivity, and accordingly to the agency’s
ability to function in an effective manner. The Authority’s
construction of Section 7106(a) as a reservation of this
invaluable right to management, thereby insulating it from dilution
at the bargaining table, is fully obedient to the congressional
command that the Act be interpreted in a manner consistent with
the exigencies of efficient government.171
The Fifth Circuit has also adopted this expansive interpretation of
the right to assign work.172
The right to assign work gives management the right to determine

the particular position to which an employee will be assigned.173

Management retains the right to determine the requisite

168, Social Security Administratio o) a (o
Service Center and American Federation of Government Emplovees, Local

l___Q.__A__76 FL_QIQ_L— 18 F.L.R. A 437 (1985), Tidewater Virginia Federal

170, 5 U.S.C. Sec. 7106(a)(2)(B) (1982).

171 . Natjional Treasury Employvyees Union v. Federal Labor
Relations Authority, 691 F.2d 553, 563 (D.C. Cir. 1982).

172, United States I ration and ati ice v

Eg_daml__L.abgr_Bgla_tignﬁ_Au&hgnm 834 F. 2d 518 (5th Cir. 1987);
United States Department of Justice, 727 F.2d 481, 487 (5th Cir. 1984).

173,

2 F.L.R.A. 604, 613 (1980).
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qualifications for a positionl?74 and to determine whether a
particular individual possesses those qualifications.17% Proposals
which would require an agency to maintain an equitable distribution
of work among its various locations,17¢ limit duration and timing of
training,!?? require training,178 require work to be assigned to a
specific individual,17% limit the type of work that can be assigned

to an employee,180 prohibit use of a mandatory rotation policy for

unit employees,181 require travel during duty hours,182 place

174, ure £ ravi Printi W nd
International Association of Machinists, Franklin Lodge 2135,
Washington, D.C., 32 F.L.R.A. 532 (1988).

175, United States Marlne Corps, Marine Corps Logistics Base,
Albgnx, Georgia F ation of Gov t

Local 2317, 23 F.L.R. A 369 (1986).
176, Action Employees Local, American Federation of State

County and Munigipal Emplovees and Action, 31 F.L.R.A. 1006 (1988).
177, Interpatio Association of Fi

Philadelphia Naval Shipyard, 3 F.L.R.A. 438, 439 (1980); Amerlcan

Federation of Government Emglozees, AFL - CIO. Local 1749 and
Depa en ir F 7 i Win Lau j ir Forc

Base, Texas, 12 F.L.R.A. 149, 150 (1983).

178, Qverse u ion

Dependents Schools, 29 F.L.R.A. 485 (1987)

4 FLRA 8 (1980)

180, ri at Gover t L-
c 17 ite ari C j j
Nonappropriated Fund Instrumentality., Albany, Georgia, 29 F.L.R.A.

1587 (1987).

181, American Federation of Government Emplovee, AFL-CIO, Local
3529 and Defense Contract AUdit Agencv, 3 F.L.R.A. 301 (1980).

——-—
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restrictions on scheduling of overtime on holidays,182 and grant
grace periods during which employees work product cannot be used to
initiate adverse actions,184 have all been found nonnegotiable as
they directly interfere with management’s right to assign work.
Generally, proposals which attempt to limit work that can be
assigned to union officials have been found nonnegotiable as they

interfere with management’s right to assign work.185 Likewise,

182, American Federation of Government Employees, AFL-CIO,
Lo 177 D t A t v i

Corps and Fort Bragg, Fort Bragg, North Carolina, 17 F.L.R.A. 752,
757~ 758 (1985), Deggr;ment of the Navy, Superv;sor of Shlpbu;ld;gg
Repai 5 e :

Federatlog ﬁ E;éﬁégsiogal and Iéghﬁigél Engiﬁgggg, LQQ;L lé; AFL-
Cio, 33 F.L.R.A. 187 (requiring travel during duty hours when event
cau51ng travel w1th1n agency control was found nonnegotlable), Ccf.

nlted Sta;es Argz. Aberdgeg Prgv1ng Grougd. Mgrzlan 26 F.L.R.A.
926, 930-933 (1987) (requiring travel within duty hours where
practicable found negotiable as this was consistent with the mandate
in 5 U.S.C.Sec. 6101(b)(2)).

183, i ederatj o v t -
Local 1815 and Army Aviation Center, Fort Rucker, Alab

28 F.L.R.A. 1172 (1987).

194. De artment o) ealth and erv‘ S i
cp O ] .. wils -
Gov g:gmgg Emgl zggg. AEL—QI 33 F.L.R. A 454, 463 465 (1988),
Department of Health and Services, Soci Securit
Administration v. Egdggg Lg or Relations Authority, 791 ¥.2d 324

(4th Cir. 1986), rev'g umwnwm_mmm
Council of Consolidated SSA Local nd Depart t o

Services, Social Security Administration, 17 F.L.R.A. 657 (1985).
185, JInternational Association of Machinists and Aerospace
Yorkers ocal 726 and Naval Air Rework cili North

Diego, California, 31 F.L.R.A. 158 (1988) (transfer of union
officials outside their assigned representational area only with the
consent of the union official); National Treasury Emplovees Union and
Department of the Treasury, United States Custom Service, 31 F.L.R.A.
(1988) (union officials selected for details or temporary promotions
to supervisory positions would be able to accept or deny their
assignment); But see National Treasurv Emplovees Union and Internal
Revenue Service, 28 F.L.R.A. 40 (1987) (finding negotiable a proposal
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proposals which attempt to give union officials superseniority for
purposes of a RIF have been found to directly interfere with
management’s right to remove employees.186

A union proposal which would require the agency to place excess
employees on paid administrative leave during the Christmas holiday
season instead of furlough (status where employee has no duties and
is not paid) was found negotiable by the Authority.187 The First
Circuit reversed finding the proposal "“"affected” management’s right
to layoff employees and thus was nonnegotiable.188

The Authority has issued numerous opinions on the
identification, establishment, and application of performance
standards and critical elements. Management’s identification of
critical elements and the establishment of performance standards

constitute exercises of management’s rights to direct employees and

assign work.18% However, proposals which establish procedures or

that absent just cause union officials be permitted to perform duties
in their offices prior to soliciting volunteers).

186 . America deratio of Gov ent
0 rtment o eadgqu
pport Group (SAC), Grlfflss A1r Force Base, New York, 19 F.L.R.A.
No.117 (1985); Egdgxﬁl_Dnign_9i_59isn&i:&a_nnd*Enxins§x5¢_Nﬂ&ignal
Associati £ ver Lo -

the Navy, Naval Ugderwgter Szgtems Center, 23 F.L.R.A. 804 (1986).

F. L R.A. 471 (1987)

188, Department of the N U rwater S e v
Federal Labor Relations Authority, 854 F.2d 1 (1988).
188 National Treasury Employvees U and t

, 3 F.L. RA 769 (1980). nﬂ;d_:nh
mm;u 691 F.24 563 (D.C. Cir. 1982) o

|
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appropriate arrangements for adversely affected employees are
negotiable.190 Proposals which merely require an agency to comply
generally with lawsi®l or regulationl!®2 when developing performance
standards and critical elements have been found negotiable.
Proposals which incorporate specific provisions of a government-wide
regulation directly interferes with management's right in this area
as it imposes a substantive contractual obligation which remains even
if the underlying regulation is changed or revoked during the life of
the agreement.193 Limitations on management’s establishment of

performance standards in excess of requirements imposed by law or

regulation are nonnegotiable.194

180, Nationa mplo Unio D o
;eagurz. g;ggu of the Pgbllc Debt, 3 F.L.R.A. 769, 780 (1980),
aff’d sub nom. N Uni v
Relations Ag;hgrltz, 691 F.2d 5563 (D.C. Cir. 1982)
181, Natjona deration of F o 7 d
- - - g

F.L.R.A. 151 (1982).

Security Division, 21 FL.R.A. 178, (1986)

(TAC). Homggtegd'glr Fogcg B§§§, El ;;Qg 6 F.L.R.A. 574 (1981),

aff’'d as to other matters National Federation of Federal Emplovees.
Local 1167 and Federal Labor Relations Authority, 681 F.2d 886 (D.C.
Cir. 1982).
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Proposals which would create joint labor-union advisory
committees to make recommendations regarding the legality of
performance standards and elements have been found negotiable where
management retains authority to accept or reject the
recommendations.19% FEmployee participation in the formulation of
performance standards is encouraged by 5 U.S.C. Sec. 4302(a)(2) and
proposals which provide the procedure for employee participation are
negotiable.186

Arbitrators are permitted to examine performance standards and
elements established by management to insure that they comply with
applicable laws and regulations and direct an agency to bring those

found to violate such into compliance.197

Midwest Region, 32 F.L.R.A. 62 (1988) (proposal that standards will
not consider factors beyond an employees control); American

Federatlon of Government Employees, AFL -Cl10, Local 1858 ggd U. S Army
ssile mand \ : a8 2 _ . 5

Commissar 27 F L R.A. 69 (1987) (requlrlng JObE with essentlally
the same dutles to have the same major job elements); American
Federation of Government Employees, Local 32, AFL-CIO and Office of
Personnel Management, 28 F.L.R.A. 714 (1987) (requirement that
performance standards and elements be fair).

195. Newark Air Force Station and American Federation of
G&.LmsnLEmpl_Qms_._Lml_zzz.l 30 F.L.R.A. 616 636 (1988);
Am Fede 1 lovees, Al 0 a 380‘ 3
e eral osi Insur Corporation ica egio i , 7
F.L.R.A. 217, 229-230 (1981); i

MMMLLMLM 31 F.L.R.A. 566, 575 (1988).

28 F.L R.A.

633, 636 (1987).

——“
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Whenever the right to assign work is involved one must consider
whether proposals submitted by unions are appropriate arrangements
for adversely affected employees as the Authority has interpreted
this entitlement to bargain broadly. Proposals found to be
appropriate for bargaining as appropriate arrangements include
refusals to perform assigned work when an employee has a reasonable
belief the tasks pose an imminent risk of death or serious bodily
harm,19%8 and permitting work assignments to be limited when the
agency’'s medical authorities restrict duties to which employees can
be assigned for medical reasons.1989

Management retains the rights to fill positions and to make
appointments from properly ranked and certified candidates or
from any other appropriate source.200 Proposals which require the
selection of a particular individual are nonnegotiable as they

improperly encroach upon management’s right to select the individual

198 1 f rn )
A1x_nggg_Exghanxg_ﬁgxzigﬁ 30 F L.R. A 909 (1988) (found the issue

of great concern to employees and would only limit management’s
abillty to a551gn duties in very limited c1rcumstances), But see
X J ) D¢ L 9 - sbls

Q9mmand_B9d§&gn§_Az§§naL_ngm;§§§xz 27 F. L'R Ai 69, 77 79 (1987)
(finding nonnegotiable a proposal which would allow employees to
refuse assignments beyond their physical capacities).

198 Aﬂerican Feggratlon of Government Employees, Locgl 2653
v - A = C -

31 F L.R.A. No, 77 (1988),
oc 024 and Department of the Nav. Portsmouth Naval
5h12z3xd4_EQxxﬁmgn&h;_ﬂgg_ﬂﬁmpahlxg 30 F.L.R.A. 16 (1987).

200, 5 U.5.C. Sec. 7106(a)(2)(C) (1982).
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to fill a position.201 However, proposals which establish procedures
for management to follow when filling a position are generally
negotiable.202 Proposals which require management to select based
upon seniority among candidates the agency determines are qualified
if the agency does not elect to select from another appropriate
source have been found negotiable.203

Whenever a RIF is involved, appropriate arrangements for
adversely affected employees can include priority consideration for

vacancies filled by management for which they are qualified.204

201, Americapn Federation of Govern t ove FL-CIO
i , T F.L.R.A. 292 (1981)
(proposal which would require employee listed first on listing of
quallfled candldates be offered the p051t10n), Natio F tion

ugter;el ngglogmggt and ngg;gegs Command. Alg;gggz;g. V1;g;n;g 6
F.L.LR.A. 361, 363-365 (1981) (proposal which would prohibit the
agency from expanding the area of consideration if one highly
qualified unit employee exists and requiring that the position be
provided to this employee).

202, Veterans Administration, Perrv Point, 2 F.L.R.A. 427
(1980) (requiring management to exhaust minimum area of
consideration before expanding search or making selections from other
appropriate sources); National Treasury Employees Union and Internal
Revenue Service, 7 F.L.R.A. 275 (1981) (requiring management use
competitive procedures when con31dering nonunlt employees for a
position); Ame ] v
Local 32 and Oﬁflce of Personnel Management. Washlnggon, D,C 8
F.L.R.A. 460 (1982) (requiring selection within two weeks after
receipt of the certificate of qualified candidates).

Qgm9&9xx_Qiiigg;_ﬁﬁn_Exangxﬁsgm_Qalligxnig '9 F.L. R A. '703'(1982)

204, See Section VII.B gsupra for a general discussion of
appropriate arrangements.
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As part of its right to fill positions, management retains the
right to determine the "knowledge, skills, and abilities" (KSAs)
required_of an individual to be qualified to fill a position.205
Proposals which attempt to subject the content of KSAs to collective
bargaining are nonnegotiable.206 Additionally, proposals which call
for union participation in the drafting of KSAs have been found
nonnegotiable as they "directly interfere"” with management’s right to
determine KSAs.207

A proposal which would require the certificate of eligible
candidates be closed whenever five fully qualified employees were
pPlaced on it was found to be nonnegotiable as it "directly
interfered" with the right of management to select from any

appropriate source.208

205

Le&uan;..&simig_m_a_t_;&_g, 13 F.L.R.A. 543 (1983) gm'__d!ia_;_qn__
Federation of Federal Employees, Local 1745 v. Federal Labor
Relations Authorjty, 828 F.2d 834 (D.C. Cir. 1987); United States
Customs Service, Region Il v. Federal Labor Relatjons Authority, 739
F 2d 829 (4th Cir. 1984) rev’'g at;onal Treasu;x Emg ng 5 Qg;on and

D G, Il FL.R.A 247 (1983).

Agri z :
25 F L. R A. 1067 (1987), enf’d Nation T easur v,
Federal Labor Relations Authority, 848 F.2d 1273 (D. C Cir 1988).

207, N 7 VA, 13 F L. R A 543 (1983), See

iow chnic ] Traipin i
Base, Colorado, 11 F.L.R.A. 585, 568 (1983) (finding that development
of selection factors is part of management’s right to select).

203. r‘ i o Gov e E oyees cal 9

) : ] a ions 13 33 F.L.R.A. 99
(1988) (also not found to be an appropr1ate arr angement” as it was
not shown how a unit employee would be affected adversely by the
agency filling a vacancy in a non-RIF situation).

“
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Proposals which require discipline to be initiated within a
specific time after occurrence of the event or occurrence warranting
the discipline have been found nonnegotiable as they prevent the
agency from acting at all by establishing a contractual statute of
limitations after which disciplinary action cannot be taken
thereby preventing the agency from disciplining certain employees.209
Union proposals which require an agency to use a table of penalties
is nonnegotiable as it directly interferes with management’s right to
discipline.210 Likewise, attempts to limit the acts for which
discipline can be imposed have been found to directly interfere with
management’s right to discipline employees.211

The right to have employees account for their conduct and work

209 io Fe erat'o G v t oyees, L 615 a
N nal Se Canyon Natio ks, U.S.

Dgpax&mgnx_gi_lnxgxigx¢ 17 F L. R A 318 (1985), aiiixmgd_gnh_ngmL

ac;l;x A lant ;Q.thrlegg g, ggg;h Cg;ol;ng, 25 F.L. R A. 517

(1987).

ﬂnﬂ_ﬂniIQd_5&ﬁ&Q§_A&&9InQ!_ﬁ_QIfiQ§;_EiﬁI§ID.Diﬁ&IiQ&_Qf_ﬂﬁﬂ_xgka
Brooklyn, N.Y., 29 F.L.R.A. 94 (1987) (finding negotiable a proposal
that all adverse disciplinary actions must be initiated within a
reasonable period of time); But see National Federation of Federal
Emplovees, Local 1853 4nd United States Attormey Office, Eastern
Distri N N k

29 F.L.R.A. 94 (1987)
(which allows requiring all be initiated within a reasonable period
of time as this merely incorporated the statutory requirement).

210,

New York State Nurses Association and Veterans
gm;n;stgat;on. Bronx Medical Center, 30 F.L.R.A. 706, 733-734
(1988).

, 30 FVL R.A. 494 (1987) (proposal which would
only authorize punishment for possession of marijuana if it could be
shown it was intended for personal use or intended sale).
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performance is within management’s prerogative in assigning work.
Therefore, the Authority has found proposals which would permit an
employee.to remain silent when questioned by management are
nonnegotiable as this would impermissibly interfere with this
right.212

Management is specifically given the right to make
decisions regarding contracting out.213 QOffice of Mcnagament and
Budget (OMB) Circular No. A-76 provides criteria for federal agencies
to use when making decisions regarding contracting out.214 Federal
agencies are required to conduct cost-comparisons of performing
commercial activities in-house and of contracting out such
activities. If the activities can be provided more cost effectively
on a contract basis they are generally required to be contracted
out.215§ The Authority and the courts of appeal have issued a
significant number of opinions regarding proposals which attempt

to limit an agency’s ability to contract out by setting up standards

212, Tidewater Virginia Federal Emplovees Metal Trades Council
and Navy Public Works Center, Norfolk, Virginia, 15 F.L.R.A. No. 73
(1984); eric ion o v [} -
Cc United Stat Info n , 16 F.L.R.A. 308 (1984);
American Federation of Government Emplovees, AFL-CIO, Local 2052 and
= ; N;! _‘ - L '__ SOl S -

ri ' a ectiona
, 30 F.L.R.A. 837, 841 (1987)
(proposal which would prevent supervisors from questioning employees
as to the reason for sick leave).

213, 5 U.S.C. Sec. 7106(a)(2)(B) (1982).

214, 5 U.S.C. Sec. 7106 (a)(2)(B) (1982).
215, ]d.
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of review for arbitrators based upon OMB Circular No. A-76.218

The Authority has consistently found proposals which require an
agency to comply generally with OMB Circular No. A-76 and other
applicable laws and regulations when making decisions regarding
contracting out to be negotiable.21? The Authority has held that
decisions regarding contracting out affect '"conditions of employment"”
because a decision to contract out has the potential of resulting in
the loss of employment or reassignment of duties.218 The Authority
reasoned that OMB Circular No. A-768 is a "rule" or "regulation”
within the meaning of 5 U.S.C. Sec. 7103(a}(9)(C)(ii), subject to
enforcement through grievance arbitration, as the circular is an

official declaration of policy which is binding upon federal agencies

216, Cee Kelter, Federal Employee Challenges to Contracting
out: Is There a !;gblg Forum?, 111 Mil.L.Rev. 103 (1986) (contains an

exhaustive analysis of the issues underlying the negotiability of
proposals relating to contracting out).

10 FL.R.A 3 (1982) enforc

enforced sub. nom, EEOC v, FLRA,
744 ¥.2d 842 (D.C. Cir. 1984), ggxx*_dlgmigggd 106 S.Ct. 1678 (1986)
(per curlum), Americ tio a ici

Diz;a;gn 31 F.L.R.A. 322 (1988). C.f. National Federation of Federal
ocal 87 a Department of the Air Force e uarters
31st_Combat Support Group (TAC), Homestead Air Force Base, Florida, 6
F.L.R.A. 574 (1981) (A requirement that an agency comply with a
specific provision of OMB Circular No. A-76 by including portions of
the circular in the bargaining agreement was found nonnegotiable as
the proposal would require management to comply with the provision
even if the c1rcu1ar would change during the life of the agreement),
Lghgz_Bglaxi_ng_Auihgsgiz 681 F.2d 866 (D C Cir. 1982).

218 National Treasury Emplovees Union and Department o of the

I1ga§uzx;_ln&gznal_ﬁg_gnng_ﬁgzzigg 27 F.L.R.A. 976, 978 (1987),

aff’d in part and rev'd in part Internal Revenue Serv;ge v. FLRA, 862
F.24 880 (D.C. Cir. 1988).
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and officials even if the circular is not incorporated ger-:-ally into
the collective bargaining agreement between the parties.218 In
essence the Authority has reasonaed that such clauses are
superfluous. Additionally, the Authority held that proposals which
require agencies to comply with OMB Circular No. A-76 are negotiable
as procedures pursuant to 5 U.S.C. Sec. 7106(b)(2).220

After reviewing the legislative history underlying the grievance
system required by 5 U.5.C. Sec. 7121 to be included in collective
bargaining agreements, the Authority concluded that since
contracting out was not among the matters specifically excluded from
grievance arbitration that issues relating to contracting out could
properly be examined by an arbitrator to ensure compliance with
applicable laws, rules, and regulations.221 The Authority has
limited an arbitrator’s power to review contracting out decisions to
ensure compliance with applicable laws and regulations. If the
arbitrator determines that the contracting out action was done
impermissibly the arbitrator does not have authority to cancel a
contract or to award a contract to a specific firm but can only

direct that the agency reconstruct the procurement action in

219, Amer e ation of Stat u

7 ice, 31 F.L.R.A. 324,
332-334, 343-344 (1988).

220, 1d., at 340-344.

221 m., at 335 337 Nnmm_lmmjmnlgma_ﬂnmm

FL.RA 975 979-980 (1988)
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compliance with applicable laws and regulations.222

The courts of appeals have split on the negotiability of
proposale which require an agency tc comply generally with OMB
Circular No. A-76. The Court of Appeals for the District of Columbia
Circuit has found proposals of this nature negotiable, including
subjecting contracting out decisions to arbi.cation pursuant to the
parties’ grievance procedure.223 However, the court recently found
nonnegotiable a proposal which would prohibit the agency from
awarding a contract when it had decided to contract out until all
grievance procedures had been exhausted as it impermissibly infringed
upon management’s substantive authority to contract out and could
compromise the agency’'s ability to accomplish its mission.z24

The Fourth Circuit has found proposals requiring compliance with
OMB Circular No. A-76 when contracting out to be nonnegotiable as
they encroach upon management’s prerogatives and would conflict with
a government-wide directive.z25 The court concluded that Congress

intended federal agencies to have very broad authority to contract

222, Headguarters, 97th Co t ort Grou SAC B
Air Force Base, Arkansas and American Federation of Government

Employees, AFL-CIO, Local 2840, 22 F.L.R.A. 656, 656, 661-662 (1986).

223, EEOC v. FLRA, 744 F.2d 842 (D.C. Cir. 1984).
224 Department of Treasury. Internal Revenue Service v.
Federal Lgbgg Relations Authority, 862 F. 2d 880 (D.C. Cir. 1988),

petition for cert. filed 28 June 1988, rev’g in Qart gtlonal
T 5 E o) ni rtme f the Tre
Revenue Service, 27 F.L.R.A. 376 (1987) (Proposal 2)

225 United States Department of Health and Human Services v.
W&JMMX 844 F.2d 1087 (4th Cir. 1988) (en

bang), ;g__g of Gover n mpl AFL-CI
: ] Depaz ' 3 man £ 5, 22 F.L.R.A.

1071 (1986);
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out and that Congress did not envision subjecting an issue so
critical to management’s ability to manage to collective
bargaining.22é The court reasoned that the proposal would
potentially divest management of its right to contract out and place
the authority in the hands of arbitrators. The court examined the
provisions of the circular in detail and found that it was a
managerial document which requires agency management to exercise
their judgment extensively in determining whether to contract-out an
activity and if subject to the parties’ grievance procedure it would
thereby subject the exercise of management’s discretion to
substantive review by arbitrators.22? The court was also concerned
with the delays which could result if management’s contracting-out
decisions were subject to review in the negotiated grievance
procedure.228

The Fourth Circuit also examined the proposal to see if it was
merely a procedure for the exercise of a management right or whether
it infringes upon the substantive right of management. The court
properly concluded that the proposal would result in arbitrators
reviewing the substantive exercise of management’s right to contract-
out and that this "cannot be considered anything but

substantive. 228 The court rejected the Authority’s determination

226 . 1d., at 1090-1092.
227, Id., at 1091-1083.

228, Id., at 1094; See Dept. of Treasury v. FLRA, 8682 F.2d 880
(D.C. Cir. 19868) (findlng nonnegotiable that contracting-out actions
not be undertaken until all grievance procedures exhausted).

229, HHS v. FLRA., 844 F.2d at 1087.
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that even in the absence of the proposal an agency'’s contracting-out
actions are subject to the grievance procedure as such a reading of
the Act is contrary to 5 U.S.C. Sec. 7106(a) which provides that
"nothing in this chapter shall affect" managements right to contract
out. The court determined that this language exempts the exercise of
management rights from arbitrable review.230

The Fourth Circuit also provided as an additional reason for
nonnegotiability in that the proposal conflicts with OMB Circular No.
A-76, a government-wide regulation, which provides that it does not
create any rights enforceable by others and which contains an
exclusive appeal procedure which cannot be subject to negotiation or
arbitration.221

The Ninth Circuit has also found nonnegotiable a proposal which
would permit a union to review and challenge cost studies used in
determining whether to contract out.232 The court found that this
impermissibly infringed upon management’s substantive right to
contract out as permitting an arbitrator to review contracting out
decisions could result in an arbitrator substituting their judgment
for managements in an area which requires "questions of judgment

requiring close analysis and nice choices."233 Additionally, the

230, Id. at 1098.
231, Id., at 1099.

232 ense Language
Authority, 767 F.2d 1398 (9th
2004, 90 L.Ed. 24 647 (1986).

ons

Cir. 1985), cert, dismissed 106 S.Ct.

233, 1Id., at 1401 (quoting Pan Canal Co. v. G e
Inc., 356 U.S. 309, 318, 78 S.Ct. 752, 757, 2 L.Ed.2d 788 (1958)).

—
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court expressed concern that the operative effect delays resulting
from grievances would divest management of its ability to contract
out.234 .

The soundness of the current Authority rule is clearly
questionable as it allows a third party to substitute their judgment
for agency management in making determinations as to contracting out,
an area which requires an agency to exercise broad discretion in
selecting how to accomplish its mission. It is likely that this
issue will be resolved by the Supreme Court as the court has already
shown interest in the issue when it granted certiorari in a case
only to later dismiss it because the arguments asserted by the agency

had not been properly asserted before the Authority.235§
IX. PERMISSIVE SUBJECTS OF BARGAINING

Permissive subjects of bargaining include the number, types, and
grades of employees or positions below the agency level assigned to
any organizational subdivision, work project, or tour of duty, and
the technology, means and method of performing work.236¢ Management
is permitted to determine whether or not it desires to bargain over
these subjects. Even if an agency begins to negotiate on a permissive

subject it is under no duty to reach agreement on the subject and can

234, Defense Language Institute v. Federal Labor Relations
Authority, 767 F.2d at 1401.
235 _ X missi . Federal Labg
(cert. dismissed), 476 U.S. 19, 106 S.Ct. 1678,

Relations Authority,
90 L.Ed.2d 29 (1986).
238, 5 U.S.C. Sec. T106(b)(1).
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withdraw the issue from the bargaining.237 Bargaining over
procedures and appropriate arrangements for adversely affected
employees is required when management acts as to these permissive
subjects.238

The Authority employs a two-step analysis to determine whether a
proposed procedure is a permissive subject of bargaining. Initially
the Authority asks whether there exists a “direct and integral
relationship " between the agency’s proposed practice and the
accomplishment of the agency’s mission.238 If this is answered
affirmatively the Authority then asks whether the counter-proposal
advanced by the union would "directly interfere" with the mission-
related purpose of the agency’'s new practice.240 If both of these
inquiries are answered affirmatively the agency is under no
obligation to bargain.241

Performing work" are those matters which directly and

integrally relate to the iccomplishment of the mission of the

237 . : -ica _ , g n
AFL-CIO and Ve;g;an s Administration ical Center

Minnesota, 2 F.L.R.A. 641, 643 n.4 (1980).

235. e t t ir Fo ott

1 : al Ass
23, 33 F L.R.A. 532, 543 (1988)

“ ~121- ! ne av NG
V gg;g; 25 F.L.R.A. 1028 1031 (1987).
241 Id.
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agency.242 The Authority has defined "means"” as any instrumentality,
including an agent, tool device, measure, plan or policy used by the

agency for the accomplishing or the furthering of the performance of

its work.243 “Methods" is defined as the way in which an agency
performs its work.244 To constitute a means of performing work an
agency must establish a direct and integral relationship between the
particular instrumentality and the performance of an agency’s
work.245 To sustain a claim that a proposal directly interferes
with management’s right to determine technology the agency must
establish the technological relationship of the proposal to
accomplishing or furthering the performance of an agency'’'s work and
demonstrate that the proposal will interfere with the purpose for

which the technology was adopted.z48

F'L R.A. 604’"618 (1980)

243 ional Treasury E lo ees Union a Uni t Custo
v i VIII Fr ifor 2 F.L.R.A. 255, 258
(1979), aff’ ub no H93__91h_Q9gng;l__i_Ql_iliﬁn_Igghnigignﬁ_x*
F i , 757 F.2d 502 (2d Cir. 1985), cert.

Federal Labor Relations Authority
denied, 474 U.S. 846, 106 S.Ct. 137, 88 L.Ed.24 113 (1985).

244, at i g reasu 'mployvee i 1 a avenue
Service, Los Anseles District, 32 F.L.R.A. 182 (1988), petition for
view fi om., v o
v. Federal Labor Relations Authority, No. 88-1550 (D.C. Cir. July 29,

- A = i - i o l=p - W < i z L - - = = -
Gov ent 1 Nati e Patro Co -CI10, 31
F.L.R.A. 145, 152 (1988).
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Clothing worn by correctional officers,247 wearing
of military uniforms by National Guard civilian technicians,248
equipment provided to employees to perform their duties,24% and
office space allocation,259 have all been found to be fall within the
technology, means, or method of performing work. An example of the
Authority’s willingness to readily find a proposal as a methods or
means of performing work is its treatment of the proposals concerning
the methods in which pay is distributed to an agency’s employees.

Initially, the Authority held that the manner in which an agency

Administration, 24 F.L.R.A. 842, 846-847 (1985).

&mem_&wm 29 F.L.R.A. 1471
(1987), enforced T : 3
ZALMLMBQMM&M 864 F.2d 178 (D C Cir 1988)

248 ivision ilitary an v ir Stat N o

Albany, N.Y. and New York Council., Association of Civilian
Technicians, 15 F.L.R.A. 288 (1984) (uniforms foster military

discipline and encourages espirit de corps and enhances the
identification of the National Guard as a military unit).

249, Social Security Administration, 11 F.L.R.A. 576 (1983)
(proposal to require each employee have their own telephone); Mine
Safety and Health Administration, 21 F.L.R.A. 1046 (1986) (proposal
requiring the agency to provide a sufficient number of telephones to
accomplish the agency mission).

Qﬁn.t.er_._ﬂmx_t_.__ﬁhg.d_e_lilﬁnd 28 F.L. R A, 352 (1987) (nonneeotiable
where agency met its burden of demonstrating that its selection of
office space design had a technological relationship to
accomplishing its work and that the union proposal would interfere
with the purposes for which the offices were designed). But see

i It-%e
SﬂMmMMHMM. 28 F.L.R.A. 1108 1109-1111
(1987) (agency failed to meet its burden that office space and office
mate selection would interfere with the purposes for which the
offices were designed).
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delivered paychecks to its employees was a means or method of
performing work and therefore a permissive subject of bargaining
because the presence of a dedicated workforce could only be ensured
when the agehcy meets its payroll obligations.251 On review the
Ninth Circuit rejected the Authority’s reasoning as it would
eviscerate the obligation to bargain if any benefit to an employee is
a way of retaining a stable and committed workforce thereby
constituting a means of work.252 The Authority yielded to the Ninth
Circuit’s ruling and held that the method of paycheck delivary was
not a means or method of performing work and that it was therefore a
mandatory subject of bargaining.253

The Authority has issued numerous opinions on the negotiability
of changes in working hours.254 The Authority recently settled the
issue by finding that any change in an employee’s work hours is a

change in their tour of duty and therefore a permissive subject of

251 i -
ent of the Na la Nav i
Cal;forn; , 16 F.L.R.A. 619 (1984). Amg.u_q.an_&d_u_anmx_p_f_@o_emgn&
D 1 T 5 : nt

252 E'm 5 Me .
Eglﬁ_;gﬂ;_ﬂg&hg;i&l 778 F 24 1429 (9th Cir 1985).

253 Federal Employees Metal Trades Cougc1l. AFL - CIQ and
epar ent the N y pe] v

California, 25 F.L.R.A. 465 (1986)

254 See Speck, 5 U.S. Code 7106(b)(1): Tour Be Or Not To Be,
88 Fed. Lab. Rel. Rep. V-49 (1988).
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bargaining.255 This decision adds certainty to an area which
previously was confusing to many involved in labor-management
relatione in the federal sector and therefore is an example of the
Authority fulfilling its responsibility to provide guidance.256
The Authority abandoned its prior practice of finding nonnegotiable
changes which were integrally related to and determinative of the
number, types and grades of employees assigned to organizational
subdivisions, work projects or tours of duty257 and finding
negotiable those proposals which related to relatively minors
changes in the starting and finishing times for an established tour
of dutyz258 recognizing that such distinctions are frequently
difficult to draw.259 However, it must be remembered that the

procedures and appropriate arrangements for adversely affected

255 F c i

Illinois and National Association of Government Employvees, Local R7-
23, 33 F.L.R.A. 532, 541-545 (1988) (the Authority placed significant
weight on the fact that 5 C.F.R. Sec 610.102(h) defines a tour of
duty as the hours of a day and the days of a week that constitute an
employee’s regularly scheduled administrative workweek).

256, b5 U.5.C. Sec. 7105(a) (1982).

257 atio deration o e 1 o
Qggg;tmgnt of the Navy, Qn;ted States Naval Observatorz, 16 F.L.R.A.
995 (1984), , ] atesg b € , g _

258 i 1 easur loyees Union hapter 66 d Internal

Revenue Service, Kansas City Service Center, 1 F.L.R.A. 927, 930

F.L.R.A. 532 542 (1988)
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employees must be bargained before implementation.260 Additionally,
bargaining concerning alternative work schedules as authorized by the
Flexible. and Compressed Work Schedules Act, b U.S.C. Sec. 6120-33

(1982 & Supp. V 1987) is mandatory.261

X. SPECIFIC NEGOTIABILITY ISSUES

Several court and Authority decisions have been rendered on
proposals concerning payment of union officials salaries, travel
expenses, and per diem expenses for their bargaining and
representational activities by the federal agency. 5 U.S.C. Sec.
7131 provides that employees representing an exclusive representative
in the negotiation of a collective bargaining agreement shall be
authorized “official time"” for such purposes if they would otherwise
be in a duty status. Initially, the Authority issued guidance which
required federal agencies to pay salaries, travel expenses, and per
diem expenses to union representatives engaged in collective
bargaining with federal agencies.282 The Supreme Court subsequently
determined that the Authority exceeded its authority in issuing this

guidance as to the extent that it required payment of travel and per

260, Jd, at 543.

261, Natj ti f e (o) c 4 d

Oregon, 27 F.L.R.A. 862 (1987), rced Bureau of Land Management.
Lakeview, Oregon v. Federal Labor Relat ns Board, 864 F.2d 89 (9th
Cir. 1988).

262, Ipterpretation and Guidance. Case Nos. O-PS-3 and O-PS-6
2 F.L.R.A. 285 (1979).
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diem expenses.2863 However, the court indicated that negotiations
could presumably occur over whether the agency would make such
payments. to union officials engaged in collective bargaining.264
Upon remand from the Supreme Court, the Authority determined that a
proposal relating to payment of travel and per diem expenses was
negotiable where the expenses were incurred at the convenience of the
agency or was otherwise in the primary interest of the government.265
The Authority has went so far as to find proposals which call for a
limited number of employees to be granted 100 percent official time
to perform union responsibilities negotiable.266

The negotiability of pay of federal employees whose pay is not
specifically established by statute is unsettled as several courts of
appeals have split on this issue. It is likely that this issue will
ultimately make its way to the Supreme Court for resolution.

The Authority has held that where an agency has discretion to
determine wages and other economic related benefits these issues are

negotiable unless the agency’s discretion is "sole and exclusive" or

263, Bur o oho obacc i V.
i ity, 464 U.S. 89, 104 S.Ct. 439, 78 L.Ed.2d4 185

264, 1d., at 464 U.S. 107 n. 17, 104 S.Ct. at 449 n. 17.

L.ab_Qx_BQ.lAL.i_QnLAnLhQ.u&x 336 F?-d 1381 (D.C. Cir 1988).

640 (1986)‘(proposal to grant 100 percent offic1al tlme to téo
employees where agency did not show that it would have to hire
replacements for the employees).
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the agency has a compelling need for the employment practices in
issue.267 The Authority has found substantive proposals regarding
pay are anonnegotiable if they relate to a matter specifically
provided for by federal statute.268

The Second Circuit upheld the Authority in finding that the Army
had an obligation to bargain with the West Point Elementary School
Teacher’s Association over the teacher’s salary schedule.289
The court agreed with the reasoning of the Authority that pay does
constitute a condition of employment which must be bargained over
unless the matter is specifically provided for by federal statute.
As 20 U.S.C. Sec. 241 only requires that the cost-per-pupil of
educating children living on federal property be comparable to those
in the surrounding community and does not specifically provide
teacher compensation the court found the issue negotiable. The court
also deferred to the Authority’s findings that a compelling need did
not exist for an Army regulation which mandated pay comparability
with local communities to the maximum extent possible and that the

Army did not meet its burden of demonstrating that this proposal

287

Schools, 28 F.L.R.A. 547 (1987);
Fort Knox Devendents Schools, 28 F.L.R.A. 179 (1987)

!laahins&gn_._D_._C.L 3 F.L. RA 530(1980), aﬁ_d__s_ub_ngm...Amar.is_an
Federation of Government Emplovees. AFL-CIO v. Federal Labor
Relations Authority, 653 F.24d 669 (D.C. Cir. 1981).

269 . West P , sment.a s ] 2 .
Bglg&;gnﬁ_Ag&hg;i&z 855 F 2d 9386, 942- 944 (an Cir. 1988)
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would interfere with its right to determine its budget.270 The
Eleventh Circuit applied similar reasoning in finding in another case
that wages and other fringe benefits of teachers employed by the Army
were negotiable.271

The Fourth Circuit upheld the Authority’s determination that the
Nuclear Regulatory Commission (NRC) was obligated to negotiate over a
salary proposal which would require employee salaries to be adjusted
for the cost of living/comparability factor.272 Pursuant to 42
U.S.C. Sec. 2201(d) the NRC is not required to pay its employees
pursuant to Congressionally set schedules when it deems such action
necessary. The Authority determined this discretion placed in the
agency also required it to negotiate with its employees over wages
as the matter was not specifically provided for by statute.
The Fourth Circuit deferred to the Authority’'s interpretation of the
Act that wages are negotiable unless specifically provided for by
statute as it found the legislative history of the Act to be
ambiguous on the issue and that it would further the Act’s avowed
policy of encouraging collective bargaining is wages was included

within conditions of employment.2373

270, Id., at 942.

271. Fort Stewart Schools V ederal Labor latio hority,
880 F.2d 396 (1988), reh’'g en ban denied, 862 F.2d 1502 (1989),

n
aff’g Fort Stewart Association of Educators apnd Fort Stewart Schools,
28 F.L.R.A. 547 (1987).

272 iclear Regulato: i
, 8569 F.2d 302 (4th Cir. 1988), zgh_g_gn_hgng_x;gn&gd 866
F.2d 661 (1989).

273, Id., at 308-309.
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In a case concerning pay for civilian employees of the Military
Sealift Command the Third Circuit has rejected the Authority’s
finding that wages and fringe benefits are negotiable when left to
agency discretion unless the agency’s discretion is "sole and
exclusive” or the agency has a "compelling need"” for the employment
practice at issue.274 The Navy determines pay for its civilian
employees pursuant to the prevailing wage system with discretion to
deviate from the private sector prevailing wage when consistent with
with the public interest.275 Pursuant to this statutory authority
the Navy has established a procedure for determining the wages of
its civilian mariners which not only considers the prevailing wage
but also considers the effects its wages will have on the private
sector and how the wages will affect its overall costs.276 The
court conducted an in-depth analysis of the legislative history of
the Act to determine whether the instant proposals were negotiable.
emphasized were statements in the legislative history that the scope
of bargaining would not be extended to permit bargaining over

wages.277 Of particular importance was the fact that Congress

274, Department of the Navy, Military Sealift Command v.
Federal Labor Relations Authority, 836 F.2d 1409 (3rd Cir. 1988)
rev'g
A L7 ‘!3. (18 1L 1'! S i1k = A
Military Sealift Command, 25 F.L.R.A. 105 (1987).

275, 5 U.S.C. Sec. 5348(a) (1982).

276, Mjlitary Sealift Command v. FLRA, 836 F.2d 1412-1413.

277, House Report accompanying H.R. 11280 at 12, Legislative
History at 682 ("federal pay will continue to be set in accordance
with the pay provisions of title 5"); Supplemental Views to H.R.
11280, House Report at 377, Legislative History at 721 (’'Among the
bargaining rights not included in the bill are: ...(2) The right to
bargain collectively over pay and money-related fringe benefits such
as retirement benefits and life and health insurance....); S.Rep. No.
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specifically provided a grandfather clause in the Act278 allowing
prevailing rate employees authorized to bargain over wages and other
employment benefits prior to August 19, 1972, who were permitted
under Section 9(b) of the Prevailing Rate Act to negotiate concerning
these issues, to continue to negotiate over these matters. The court
soundly reasoned that there would be no need for this grandfather
clause if all prevailing wage employees were entitled to bargain on
these issues.279% Additionally the court found support that wages are
not conditions of employment as the Act distinguishes "“pay and pay
practices” from conditions of employment in 5 U.S.C. Sec 5343.280

The Court of Appeals for the District of Columbia Circuit
followed the decision of the Third Circuit in finding nonnegotiable a
proposal regarding wages where the agency had discretion under the

Prevailing Rate Act to adjust wages consistent with the public

95-969, 95th Cong., 2d Sess. 12-13(1978), U.S. Code Cong. & Admin.
News, 1978, pp. 2723, 2734-35; Legislative History at 749-50 (The
bill permits unions to bargain collectively... It excludes bargaining
on economic matters...."); statement of Congressman Clay, 124 Cong.
Rec. E4283 (daily ed. Aug. 3, 1978)1 Legislative History at 839 ("I
also want to assure my colleagues that there is nothing in this bill
which allows federal employees the right to ... negotiate over pay
and money-related fringe benefits"), Congressman Udall, author of
amended version of H.R. 11280 which became Title VII, 124 Cong. Rec.
H9633 (daily ed. Sept. 13, 1978); Legislative History at 923 (“not
really any argument in this bill or this title about Federal
collective bargaining for wages and fringe benefits...All these major
regulations about wages ... will continue to be established by law").

278, 5 U.S5.C. Sec. 5343 (1982).

279, Miljtary Sealift Command v. FLRA, 836 F.2d at 1419.

280, Id., at 1420.
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interest.281 The Authority has accepted the finding that Prevailing
Rate Act employees are not entitled to bargain over wages except to
the extent of the grandfather clauses in the Act and the Prevail Rate
Act.282

The Court of Appeals for the District of Columbia Circuit found
nonnegotiable a wage proposal for teachers employed overseas by the
Department of Defense.283 The court framed the primary issue as
whether Congress intended wages to be included within the conditions
of employment subject to bargaining as Congress clearly made the
scope of bargaining narrower in the public sector than it is in the
private sector. Examination of the Overseas Pay Act reveals that in
separate statutory provisions the Secretary of Defense was given
authority to promulgate regulations concerning compensation and
conditions of employment.284 Congress provided in Section 5343 of
the Act for continuation of bargaining over economic issues by
"prevailing wasz rate" employees who had previously engaged in such

bargaining thereby recognizing a distinction exists between wages and

281, Department of the Treasur eau_of

rinting v. Federal Labor Relations Authorjty, 838 F. 2d 1341 (D.C.
Clr 1988)

F. L’RMA 545 (1988) (flndlng'nonnegotlable a proposal relating to the
commission rate paid to mechanics employed by the agency).

283

glat1ons Au&hor;;z 863 F. 2d 988v(D C. Clr 1988), reh’g en banc
granted 6 Feb 89.

284, Id., at 991 comparing 20 U.S.C. Sec. 902(a)(4) and 20
U.S.C. Sec. 902(a)(6).
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conditions of employment when using these terms in the Act.285 The
Court then examined the legislative history of the statute28é
finding further support that Congress did not intend for
bargaining over wages by federal employees except to the extent
permitted for certain Prevail Rate Act employees.287

The Authority should reconsider its current policy of finding
negotiable economic issues not specifically provided for by federal
statute. A review of the legislative history of the Act does not
support a finding that it was the intent of Congress in passing this
legislation to make these issues negotiable. As detailed above, the
vast majority of statements contained in the legislative history
clearly indicate that it was not envisioned that these issues would
be negotiable. The grandfather clause allowing bargaining over
these issues for certain employees under the prevailing wage rate
system strongly suggests that as to other employees these issues are
not within the "conditions of employment"” subject to bargaining.
The current split in the circuits must be resolved as this issue is
critical to all parties involved in federal labor-management
relations. If the Authority were to reverse its current policy, it
is possible that the circuits which have deferred to its decision
finding these matters negotiable would sustain its change in
position finding these matters nonnegotiable. If not, this is an

issue which is ripe for consideration by the Supreme Court to

285, Id., at 991-992.
286, GSee Note 277 supra.
287, DoDDS v, FLRA, 863 F.2d at 983.
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resolve.

XI. CONCLUSION

The scope of negotiability in the federal sector is murky and
difficult to understand. Although it can clearly be said that the
scope of bargaining is narrower than in the private sector, it is
often difficult to determine whether a specific proposal will be
fouﬁd to be negotiable. All too often, the changing of a single
word in a proposal or the reasons provided for or against the
negotiability of the proposal by the union or agency will determine
the negotiability of an issue. Although a decade has passed since
enactment of the Act, many negotiability issues remained unresolved.
Up to this point in the time the Authority has failed in its
responsibility to provided guidance and leadership in this area.
This is evident from the fact that the parties engaged in federal
sector bargaining do not consider the Authority the final arbiter
of negotiability issues as they routinely appeal decisions of the
Authority to the courts of appeals for resolution. Due to the
inability of the Authority to render decisions in a consistent,
predictable manner, supported by sound rationale and justification,
the courts frequently reverse the Authority despite the degree of
deference the courts are required to give to decisions of the
Authority.

The Authority has not had a quorum since QOctober, 1988, and
consequently has not issued any opinions since this time.

Therefore, the current member and the individuals to be appointed to
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the Authority are presented with an opportunity to provide the
leadership and guidance Congress expected of them when the Act was
passed. .The Authority should approach its responsibility of
rendering negotiability opinions focusing upon its duty of providing
leadership to those engaged in federal labor-management relations.
When rendering opinions the Authority must concentrate upon providing
standards which will allow all involved parties to predict with some
degree of certainty, a task now nearly impossible, the negotiability
of similar proposals. The Authority should carefully consider
whether it will continue to adhere to the "acting at all"” and "direct
interference"” standards as they have shown themselves to be
unworkable. The Authority should develop a standard for
negotiability which places primary emphasis upon the practical
effects a proposal will have on the agency in determining whether the

proposal is negotiable.




